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TueE valuable and suggestive paper on the negotiability of 
mortgages, which we elsewhere print, is from the pen of B. J. 
Hall, Esq., of Burlington, Iowa, from whom we hope to 
hear ag1in on other questions. 





JupcE FisHER, United States Attorney for the District of 
Columbia, has been forced to resign. So far as we can gather 
from the reports and conjectures of the press, the reason 
why the Attorney-General demanded his resignation, was that 
he had been guilty of neglect of duty in certain grave mat- 
ters. When notified by his immediate superior that his res- 
ignation was in order, he immediately posted off to Long 
Branch to see the President; and for some time the public 
mind was in suspense over the question whether an unsatifac- 
tory subordinate would be removed, or whether an honest 
attorney-general would be forced, out of self-respect, to re- 
tire from the Cabinet. The public indignation over the 
charges of Prof. Marsh, and the exposures of the N. Y. 
Herald, concerning the corruptions of the Indian Ring, may 
have had some influence in shaking what seems to be the Pre- 
sident’s original resolution of sustaining the district attorney 
against the cabinet officer. 





THE ancient rule of English law that would hang a man for 
stealing a chicken, would never have been repealed if publie 
sentiment could have been directed by such men as the magis- 
trates who recently sat in judgment on the case of a thought- 
less girl who had plucked a flower from a geranium that did 
not belong to her. In this country the maxim de minimis non 
curat lex would govern all such cases, and no magistrate could 
be found who would entertain such a trifling accusation. But, 
in the case to which we refer, a bench of magistrates, one of 
whom was a clergyman, inflicted a punishment so extraordi- 
nary—fourteen days imprisonment and four years in a reform- 
atory,—as to attract the attention of a member of the House 
of Commons, who interrogated the Home Secretary as to 
whether the facts of the case as reported were true, and 
whether the government intended to take any steps in the 
matter. Mr. Cross replied, ‘‘I believe there are some very 
small inaccuracies in the way the question is stated, but I am 
sorry to say that the substantial facts are absolutely true. 
The only steps I could take under the circumstances were 
immediately to dismiss the girl from custody (cheers) and 
write to the magistrates disapproving what they had done.’’ 
(Cheers. ) 





Ir Jesse Pomeroy, the Boston boy murderer, is mad, he is 
but mad ‘‘north-northwest.’’ The wind having been ‘‘south- 
erly’’ since the governor and council refused to commute his 
sentence of death, he knows ‘‘a hawk from a handsaw.’’ 
He has lately given to the press a ‘‘ statement,’’ imitating, in 
this réspect Mr. Tilton, Mr. Moulton, and others, in which 
he exhibits wonderful discretion. Just for the sake of argu- 
ment, he alludes, while conversing with a press interviewer, 
to “the murder I imagine myself to have did.’’ His 
recent attempt to break jail also exhibited a high degree of 
mechanical ingenuity. He succeeded in displacing seyeral 





bricks in the wall of his cell, with no other instrument than 
a wire, which he had taken by some means from the rim of 
his wash basin. Public opinion seems to be divided as to 
whether this lad should hang; but the prevailing sentiment, 
so for as we know, is in favor of the law taking its course. 
The homicidal mania and emotional insanity shams, for 
which we are to thank the joint efforts of the legal and medi- 
cal profession, are about played out, and there are some indi- 
cations that public sentiment is getting back to the good old 
idea of hanging those who commit murder under the influ- 
ence of homicidal mania, which is simply another name for 
an intense degree of wickedness, and also those who commit 
it under the influence of emotional insanity, which is but an- 
other name for unbridled rage. Nothing will sober such per- 
sons down, and make them sane so quick as the certainty 
that a halter awaits them if they maliciously kill a fellow- 
being. 





The Negotiable Character of Mortgages. 

It seems not a little remarkable that the principles govern- 
ing instruments so long and generally in use as mortgages, 
should not be definitely settled. That they are not, in rela- 
tion to the quality of negotiability, is apparent from a refer- 
ence to some of the authorities ; and the conflict not only 
renders the question interesting, but suggests the propriety of 
seeking for some solution by which the discrepancies may be 
reconciled. 

In Carpenter v. Longan, 16 Wall. 271, the Supreme Court 
of the United States, overruling the Supreme Court of Col- 
orado, 10 Am. Law Reg. (N. S.) 650, held, that the dona fide 


‘holder of a note, assigned before due, may enforce the mort- 


gage made to secure it, unaffected by any equities between 
the mortgagor and mortgagee. He takes the mortgage 
as he takes the note. Citing, Powell on Mortgages, 908; 1 
Hilliard on: Mortgages, 572; Coot on Mortgages, 304 ; 
Reeves v. Scully, Walker’s Chancery, 248 ; Fisher v. Otis, 3 
Chandler, 83 ; Martineau v. McCollum, 4 Id. 153 ; Bloomer 
v. Henderson, 8 Mich. 395; Potts v. Blackwell, 4 Jones, 58 ; 
Cicotte v. Gagnier, 2 Mich. 381 ; Pierce v. Faunce, 47 Maine, 
507; Palmer v. Yates. 3 Sandford, 137; Taylor v. Page, 6 
Allen, 86; Croft v. Bunster, 9 Wis. 503; Cornell v. Hil- 
chens, 11 Id. 353. 

In Smith v. Bailey, 14 Ohio St. 396; Bouligny v. Fortier, 
17 La. Ann. 121, and Oldsv. Cummings, 31 Ills. 188, precisely 
the opposite conclusion has been reached, viz., that the 
mortgagor may set up his equities as against the assignee of 
the mortgagee. In connection with which may also be con- 
sulted Hartley v. Tatham, to Bosw. 273; Walker v. Dement, 
42 Ills. 273; Howard v. Gresham, 27 Geo. 347; Fish v. 
French, 15 Gray, 520; Fairfield v. McArthur, 15 Id. 526; 
Murray v. Lylburn, 2 John. Ch. 441; Westfall v. Jones, 23 
Barb. 10; Mott v. Clark, 9 Penn. St. 399; Pryor v. Wood, 
31 Id. 142. 

It may be said the difficulty is an immaterial one, inas- 
much as the mortgagor may be made personally liable, and, 
even though he avoids the mortgage as fraudulent, the very 
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land be executed to satisfy the judgment against him. In 
this event, however, the land is executed by she /aw, and un- 
affected by any act of the debtor. The title given relates to 
the levy of the writ alone. In addition, the cases are mani- 
fold, where it becomes important for the mortgagor to defeat 
a mortgage given without consideration, or obtained by fraud. 
It may cover property exempt from execution, as the home- 
stead. So, when an attaching creditor against two has 
levied his writ on the property of one upon which 
the other debtor holds a mortgage, and seeks to give his at- 
tachment priority to the mortgage, by filing a bill restraining 
the transfer of the note and mortgage. 

The authorities fro and con upon the question, are not by 
any means agreed in the reasoning upon which they proceed. 
Some of those which favor the negotiabilty of the mortgage, 
simply insist that the mortgage is an /ncident to the note, and 
passes with it (Taylor v. Page, 6 Allen, 86; Cornell v. 
Hilchens, 11 Wis. 353) ; others, that the mortgagee is a pur- 
chaser of an interest, and may assign, just as a fraudulent 
grantee of the fee may confer a valid title to an innocent 
purchaser (Pierce v. Faunce, 47 Maine, 507) ; and still others, 
that the mortgage is a contract that the maker will pay the 
) debt at maturity, to any Jona fide indorser, witiout refer- 
ence to defences, to which it might have been liable in the 


_ hands of the payee. To let in such a defence would be a 
departure from the contract. To reserve such a right, the 


mortgagor ought to have given a non-negotiable note. Car- 
| penter v. Longan, 16 Wall. 273. 

_ But the doctrine that the mortgage is an incident to the 
) debt, relates only to the title to the mortgage ; that the title 
| to the debt or note carries with it that of the mortgage; and 
| the rule is limited by the necessity that originated it. While 
| if the principle, recognized in Pierce v. Faunce, is correct, 
| there is no occasion for that announced in Carpenter v. Lon- 
) gan. For unquestionably if a mortgagee is a purchaser in the 
sense indicated, he can assign, so as to defeat the equities, 
even though there is no note at all. And so appear some of 
| the cases. See Prior v. Wood, 31 Penn. St. 147. Though 
the unquestioned rule is, that a mere mortgage, or one made 
| to secure an unnegotiable bond, though assignable, pos- 
| Sesses no quality of negotiability. Matthews v. Wallwin, 3 
| Ves. 118; Nichols v. Lee, 10 Mich. 526; Gledden v. Hunt, 
24 Pick. 221; Clark v. Flint, 22 Id. 231; U.S. v. Sturgis, 
Paine, 525 ; Marshall v. Billingsly, 7 Ind. 250 ; Chamberlain 
_ v. Barnes, 26 Barb. 160; Godeffroy v. Caldwell, 2 Cal. 489 ; 
| Westfall v. Jones, 23 Barb. 9 ; James v. Morey, 2 Cow. 2473 
Wolcott v. Sullivan, 1 Edw. 402; Norrish v. Marshall, 5 
) Mad. 481 ; Carew v. Johnston, 2 Sch. & Lef. 296 ; Hubbard 
|v. Turner, 2 McLean, 519. 

| The reasoning of the court in Carpenter v. Longan, carries 
great force with it, and yet it can not be said to be satisfac- 
tory. The court says: ‘By the mortgage, the mortgagor 
| agrees that his land shall stand as a security for the pay- 
/ment of the note, in the hands of an innocent indorsee 
without defense.’’ Does he say this? He does say, by his 
| negotiable note, that he, personally will so pay the note. But 
to transfer this negotiable agreement, from the note, and in- 
} corporate it into the mortgage—does this not rather beg the 
) very question? Is such his agreement? Is not this the very 
, question we are trying to solve? Besides, if such an agree- 










ment can be effected in the mortgage, why not use that in- 
strument alone, and where is the use to have the accompanying 
negotiable notes ? 

But admitting the agreement as asserted in Carpenter v. 
Longan, it can be anagreement to pay the note in the innocent 
indorsee’s hands, only when fairly procured. Fraud vitiates 
all contracts. In case of fraud, the essential element of con- 
tracts is wanting. Consent, obtained by fraud, is no consent. 
Is there any principle, authorizing a mortgagee, as against 
the mortgagor, to confer any greater interest in the land than 
he himself possesses, unless the doctrine of negotiability in- 
heres in a mortgage, just as it does in the note? 

It is well understood, of course, that authorities hold that 
an assignee of a mortgage, may, as against his assignor who 
retains a /atent¢ equity in the mortgage, pass a better right 
than he possesses himself. Bush v. Lathrop, 22 N. Y. 535; 
Covell v. Tradesmen’s Bank, 1 Paige, 131. And though this 
doctrine does not pass unchallenged, (see Bebee v. Bank of 
N. Y., 1 John. 529; Davis v. Austen, 1 Ves. 247; Muir v. 
Schenck, 3 Hill, 228; Kerr on Fraud and Mistake, 322) 
yet it relates entirely to the ownership of the chose :n action, 
as between the mortgagee and his assignees, and in no wise 
affects the rights of the mortgagor ; and it applies equally to 
non-negotiable securities. But, it may again be repeated, if 
the mortgagee can, by assignment, invest the assignee with a 
greater interest, not in the debt, but the thing mortgaged, as 
against the mortgagor, then it is by virtue of the agreement of 
mortgage ; and this would be true without the existence of 
a negotiable note ; a proposition not seriously maintained by 
any one. 

May not the difficulties of this question be resolved, by 
resort to simple and well accepted principles ? 

A mortgage is precisely the same instrument, whether it be 
made to secure a note negotiable or non-negotiable, or’ no 
note at all; whether the cbligation is written upon separate 
paper, or incorporated in the body of the mortgage. All 
the authorities recognize it as having a character of its own. 
Whether made to secure an obligation of the mortgagor or 
another, upon a separate paper, or embraced in its own terms, 
it creates two separate and distinct relations; one affecting 
personal liability, the other an interest in land; and though 
these relations are so far dependent that the latter cannot be 
enforced, if the former cannot, there is no reason why the 
enforcement of the latter should necessarily and unavoida- 
bly follow that of the other. 

The personal obligation is an intangible relation, resting 
in words only, and relating to neither person nor thing, in the 
sense of property—a mere chose in action. The mortgage 
affects land, known, possessed and immovable. It is a pur- 
chase of an interest, in real estate, within the purview of 
the Registry Acts, the Statute of Frauds, and the general legis- 
lation relating to landed property. And although this relal 
tion affecting land is said to be an incident to the personal 
obligation, as if the latter were of the higher order of dignity, 
yet protection to landed estates has always been the para- 
mount object of legislation. It would suggest serious com- 
ment, if, after all, the law provided no greater security to 
property in land, than to that in movables, and charges upon 
land may be covinously obtained, not only with the same fa- 





cility,as, but through the instrumentality of, parol promises, 
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A mortgage, therefore, so far as it is a security, is simply 
an instrument conveying an interest in land. The interest is 
an equitable one, not only because its enforcement is pecu- 
liarly the subject of equity jurisdiction, but more especially 
because it leaves the legal title outstanding in the mortgagor. 
Now :t is evident, that the character of this interest does not 
depend upon the nature of the obligation it is intended to 
secure, nor whether it passes under its own assignment, or 
by operation of the transfer of the personal obligation. So 
far as it affects the property in the land, it is the same, and is 
vested in the mortgagee. 

Whoever attempts to acquire this interest, takes with ful 
notice of an outstanding legal title, and is consequently 
charged with all the equities which the legal owner may se’. up. 

This may be said to be fundamental law in relation to real 
property. The purchaser from the mortgagee is advised by 
the instrument he purchases, of the name of the legal owner 
and the source of all information. Boone v. Chiles, 10 Peters, 
177, 210-212; Kerr on Fraud and Mistake, 321, ef seg. 

Out of this spring the rules, that actual possession of land 
is constructive notice of the occupant’s rights, and that Zs 
pendens precludes the acquisition of adverse interests. 

Yet if the doctrine announced in the authorities that favor 
the principle of negotiability, prevails, it does so in contra- 
vention of these well settled principles. For although the 
mortgagor is in full and notorious possession, owning the legal 
title, promptly filing his bill, he is remediless against the 
fraudule:.t mortgage, which eludes the diligence and potency 
of law, because wandering in company with negotiable paper. 

In view of the conflict in the authorities upon this question, 
it may not be deemed presumptuous to doubt the soundness 
of their reasoning, and to suggest that the apparent difficulty 
has its origin in the omission to apply to its consideration 
principles in whose simplicity may be found the explanation 
of their oversight. H. 

BURLINGTON, IowA. 





Civil Liability for Words spoken on the Witness 
Stand—The Rule in Dawkins v. Lord Rokeby. 
Incommenting in our last issue upon the decision of the 

House of Lords in Dawkins v. Lord Rokeby, there published, 
we promised to notice at length in this week’s issue, the cases 
on the immunity of wétnesses in judicial proceedings from 
civil liability, on account of words spoken in the course of 
their testimony. We have confined our examination chiefly 
to those cases which bear directly upon the question, and 
have purposely left unnoticed the numerous cases which re- 
late to the immunity of counsel, of judges, of the reporters of 
judicial proceedings, of the members of legislative bodies, and 
of other officers for words spoken or written in the discharge 
of their respective duties. Passing entirely over this list of 
analogous cases, those which are directly in point are so nu- 
merous that we find it impracticable to notice them separ- 
ately in a single article. We therefore confine this article to 
an examination ofthe English cases ; the American decisions 
will be noticed next week. 

The doctrine that a witness is not answerable in a civil ac- 
tion for words spoken in the course of his testimony, is a very 
ancient one. 

In Damport v. Simpson, Cro. Jac. 520, it was held that an 
action on the case would not lie against a witness who was 






















alleged to have testified falsely in an action of trover to which 
the plaintiff was a party, whereby the jury awarded the plain- 
tiff less damages than they otherwise would have done. The 
judges placed their decision upon the ground that at common 
law there was no punishment for perjury ; that there was no 
precedent for such an action ; and that they could not en- 
quire into the secret intent of the jurors to ascertain 
whether they would have given more damages had the de- 
fendant’s testimony been different. 

In Weston v. Dobniet, Cro. Jac. 432, the plaintiff brought 
an action against the defendant, for excepting to him (the 
plaintiff) as a witness in aspiritual court, on the ground that 
he was perjured ; and it was held by the whole court of King’s 
Bench, on the authority of Dixie’s case [Cutler v. Dixon], 4 
Coke, 14, that the action was not maintainable, because the 
exception was made in the course of justice and not ex ma/- 
itia. ‘*Nor,’’ says the report, ° . ‘if one ex- 
hibit a scandalous bill, if the court hath jurisdiction of such 
matters, an action lies not; otherwise it is, if the court have 
not jurisdiction; or having, if the party publish his bill 
abroad, the said bill being false.”’ 

In the case last referred to, Cutler v. Dixon, 4 Coke, 14, 
‘it was adjudged that, if one exhibits articles to justices of 
peace against a certaii. person, containing divers great abuses 
and misdemeanors, not only concerning the petitioners them- 
selves but many others, and all this to the intent that he 
should be bound to his good behavior ; in this case the party 
accused shill not have, for any matter contained in such arti- 
cles, any action upon the case for they have pursued the or- 
dinary course of justice in such case; and if actions should 
be permitted in such cases, those who have just cause of com- 
plaint, wou!d not dare to complain for fear of infinite vex- 
ation.”’ 

In Astley v. Younge, 2 Burr. 807, Sir John Astley brought 
an action on the case for libel against Edward Younge, a 
justice of the peace, alleging that, in a proceeding in the 
King’s Bench in a case in which Younge had refused to 
grant a license to a third person to keep a public house, 
Younge had made a false and malicious affidavit, containing 
the following language: ‘‘ And moreover, he [meaning the 
said Edward Younge], should have thought himself deserv- 
ing of all which Sir John hath so falsely sworn against him, 
if the fear of any power upon earth could have moved him 
to act judicially against his judgment.’’ The defendant de- 
murred on the ground that the affidavit was made in his own 
defence againt the complaint which had been made against 
him in the said court. It was argued for the plaintiff that 
the demurrer admitted that the affidavit was made maliciously 
and with intent to asperse the character of the plaintiff, and 
that it did not allege that it was a mecessary part of his de- 
fence. After the plaintiff's counsel had finished argument, 
Lord Mansfield told the defendant’s counsel that ‘‘it was un- 
necessary to speak to it, as the matter was so plain.’’ After 
discussing the question at some length, he declared that “‘ this 
ought not to be made a matter of question ; and we are all 
of us clear in the same opinion.’’ ‘Two cases were cited and 
reiied on by Lord Mansfield in giving his judgment. For 
convenience we describe them in his language : 

‘«{n the case of Lake v. King, 1 Saund. 131, the matter 
charged as the foundation of the action (which was an action 
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upon the case for printing and publishing a scandalous libel 
upon the plaintiff), was contained in a petition to a commit- 
tee of parliament for grievances, exhibited in a court of jus- 
tice. It was agreed ‘that no action lay for exhibiting the 
petition (which was lawful) although the matter contained in 
it was false and scandalous; because it was in a summary 
court of justice, and before tiose who had power to examine 
whether it was true or false’; and judgment was given for the 
defendant upon this point, ‘that it was the order and 
course of proceeding in parliament to print and deliver 
copies, etc.; of which the court ought to take judicial 
notice.’ ’’ 

The other case, which Lord Mansfield thought ‘“‘ vastly 
stronger,’’ was from 1 Rolle’s Abr. 87, title Action sur Case, 
letter M., pl. 4. ‘‘In an action on the case by A. against 
B., tae plaintiff declares that he took his oath in this court of 
B. R. against B., of certain matters to bind him (B.) to his 
good behavior ; and thereupon B. then said, falsely and mali- 
ciously intending to scandalize the plaintiff, in the hearing of 
the justices and officers of the court and others there being. 
‘There is not a word of truth in that affidavit, and I will 
prove it by 40 witnesses.’ It was holden that ‘the action 
was not maintainable; for the answer which B. made to the 
said affidavit was a justification in Jaw, and spoken only ia 
the defence of himself, and that ina /egal and judicial way, 
inasmuch as he said he would prove it by 40 witnesses.’ ’’ 

Of the same import is the case of Harding v. Bulman, tried 
in the Common Pleas in the 15th year of James the First, 
and reported in Brownlow & Goldsborough, 2. The follow- 
ing is the report of the case: ‘‘ The plaintiff declares that in 
such aterm he had brought an action on the case against 
B. for scandalous words, to which he pleaded not guilty ; and 
at the trial gave in evidence to the jury, to take away the 
plaintiff’s credit and reputation, that the plaintiff was a com- 
mon lyar, and recorded in the State Chamber for a common 
lyar, by reason whereof the jury gave the plaintiff but very 
small damage, to the plaintiff’s damage of, etc. The defend- 
ant pleads not guilty. And it was moved in the arrest of 
judgment that the action would not lie ; and of that opinion 
the court seemed to be.’’ A better report of this case is given 
in Hutton’s Reports, p. 11, where it is said to have been 
‘* adjudged that this is a new invention and that no action 
lies for it: 1. Because it is impossible to know whether the 


- jury gave greater or less damages for that or not: Also by this 


means every man who is produced as a witness, by one way or 
other, may be subject to an action upon the case; and also 
by anything which appears to the court the ev'dence was 
true, for it was not averred that, re vera, the plaintiff 
was not a common liar, in the State Chamber, and for these 
reasons the plaintiff mz/ capiat per breve, etc.’’ 

In The King v. Skinner, Lofft, 55, a justice of the peace 
had been indicted for saying toa grand jury at general sessions, 
‘‘You have not done your duty; you have disobeyed my 
commands ; you are a sedicious, scandalous, corrupt and pur- 
jured jury.’’ Lord Mansfield is reported to have said that 
neither party, witness, counsel, jury or judge can be put,to 
answer, civilly or criminally, for words spoken in office. If 
the words spoken are opprobrious or irrelevant to the case, the 
court will take notice of them as a contempt, and examine on 


‘information. If anything of *:a/a mens is found on such en- 





quiry, it will be punished suitably.’’ He thought that to go 
on an indictment would be subversive of all ideas of the con- 
stitution ; but he gave the counsel for the plaintiff until the 
next day te find any precedent in the history of England for 
such a proceeding, and told them that if such a precedent 
should be found, they should have an opportunity to make 
use of it; otherwise it would be proper to quash the indict- 
ment immediately. The report does not say whether a pre- 
cedent was found. 

Revis v. Smith, 18 C. B. 126, decided in the Exchequer Cham- 
ber in 1856, comes fully upto any of the preceding cases. The 
alleged libel!ous matter was contained in a deposition made in 
the course of a cause in chancery declaring that the plaintiff, 
an auctioneer, who was not a party to the chancery suit, had 
been guilty of frauds in conducting his business, that his busi- 
ness had fallen off in consequence, and that he was nota fit 
person to have charge of the estates in litigation ; and it was 
alleged that these statements had been made fasse/y, ma- 
liciously, and without any reasonable or probable cause what- 
soever. The judgment fully sustains the statement of law in 
the syllabus, that ‘‘no action lies against a man for a state- 
ment made by him, whether by affidavit or vva voce, in the 
course of a judicial proceeding, even though it be alleged to 
have been made ‘falsely and maliciously and without any 
probable cause.’’’ Jervis, Ch. J., declared that in his judg- 
ment the action was ‘‘totally without principle or analogy to 
sustain it.’’ Cresswell, J., thought it was ‘‘erough to say that 
the world has gone on very well without such actions as 
these.’’ Crowder, J., declared it ‘‘ an attempt to introduce 
an entirely new species of action’’—an attempt ‘‘ not sanc- 
tioned either by authority or principle, or by any sufficient 
analogy;’’ and Willes, J., likewise thought it ‘‘an attempt 
to introduce a totally novel description of action.’’ Most of 
the judges; however, noticed the fact that the declaration 
did not allege that the defendant mew that the statements in 
the deposition were false at the time he made them. 

Three years later Henderson v. Broomhead, 4 Hurl. & N. 
569, was decided in the Exchequer Chamber. This was an ac- 
tion for a libel alleged to have been contained in an affidavit 
made by the defendant in an action in a court of law, in which 
she was also defendant, in which (as alleged she had falsely 
and maliciovsly charged certain unprofessional conduct 
against the plaintiff, who was an attorney’s clerk. ‘This case 
appears to clear up the point left undetermined in the pre- 
vious case; for the judge before whom the cause was tried 
(Martin, B.), upon evidence being tendered to show express 
malice on the part of the defendant, held that even if the 
slanderous matter was proved to be malicious and false /0 the 
knowledge of the defendant,the action would not lie. And 
the judgment below was unanimously affirmed’in the Ex- 
chequer Chamber. It was not alleged, however, in the de- 
claration that the matter assigned for libel was false to the 
knowledge of the defendant; and Erle, J., understood the 
question to be ‘‘ whether an action will lie against a party who, 
in the course of a cause, made an affidavit which contained 
matter scandalous to the present plaintiff, and which was false 
and malicious.’’ ‘‘That,’’ said he, ‘‘is the full extent to 
which the aliegations can be made out.’’ The decision of 
the highest court of appeals of Great Britain, in Dawkins Vv. 
Lord Rokbey, settles the question, so far as that country is con- 
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cerned, and places it distinctly upon the ground that state- 
ments made by a witness in the course of a judicial enquiry, 
with reference to the subject-matter of that enquiry, can not be 
a ground of action, although it should be proved that the 
witness had acted ‘‘ ma/a fide, and with actual malice, and 
without any reasonable or probacle cause, and with a knowl- 
edge that the statementsso made * * were false;’’ and 
that the same protection extends to statements made before a 
military court of enquiry. 
[Concluded next week.] 





Removal ot Causes to Federal Court, under Act 
of 1875. 


THE FIRST NATIONAL BANK OF MANHATTAN v. THE 
KING WROUGHT IRON BRIDGE CO. £7 AL. 


In the District Court of Kansas — Third fudicial District, 
Shawnee County. 


Before Hon. JoHn T. Morton, District Judge. 


1. Removal of Causes under Act of 1875.— An action was brought in the Dis 
trict Court of Kansas, by a bank located in Kansas, claiming to be the assignee of a 
certain mortgage, against a corporation which was a citizen of Kansas, and also against 
one King who was a citizen of Ohio, and also against four other defendants who were 
citizens of Kansas. It appeared from the pleadings that the only defendants who retained 
an interest in the suit, were the defendant corporation and the defendant King. The 
interest of King consisted in the fact that he was a mortgagee of the defendant corpor- 
ation, and also the assignee of the mortgages of several of his co-defendants, and that, 
subsequently to the execution of these mortgages, he had purchased the entire property 
of the defendant corporation. He/d, that the main controversy was between the plain- 
tiff and the defendant corporation, and the controversy between the plaintiff and the 
defendant King was but incidental to the main controversy, and therefore that the cause 
was not subject to removal to the federal court, under the act of March 3, 1875. 


2. Manner of Removing Cause—Appointment of Receiver.—The affidavit 
for removal, and bond having been filed in term time, but during a temporary recess of the 
state court, and the record not having been filed in the federal court, /e/d by the state 
court, a proper case being shown, that it had jurisdiction to appoint a receiver. 


3- Case Criticised.—Osgood v. Chicago, Danville & Vincennes R, R. Co., 2 Cent. 
L, }. 275, examined and denied. 


Motion to vacate order appointing receiver. 


Alfred Ennis & C. M. Foster, in support of motion; A. ZL. 
Williams & Ross Burns, contra. 


By the court. Morton, J.—The First National Bank of Manhat- 
tan, in the state of Kansas, commenced its action against the King 
Wrought Iron Bridge Co., a corporation organized under the laws 
of state of the Kansas, and Zenas King, Chas. N. Rix, Geo. F. Par- 
melee, Stephen French, and Alfred Ennis. King is a resident and 
citizens of Ohio. -The other defendants are residents and cit- 
izens of Kansas. The petition alleges that the King Wrought 
Iron Bridge Co. executed a mortgage (upon real and personal 
property), to defendants, King, Rix, Parmelee, French and Ennis, 
to secure to them respectively, different amounts owing by the 
company to each—as evidenced by separate notes of the company, 
executed to each—that the note owned by defendant French 
amounting with interest to over $6,000, has been duly assigned to 
plaintiff and is due, and the action is brought to obtain a judg- 
ment against the company upon this note, and to subject the mort- 
gaged property to its payment. The petition alleges that the 
defendants King, Rix, Parmelee and Ennis refused to join in 
the action and they are therefore made defendants. The only neces- 
sity for bringing them into court is found in the fact that they, too, 
have an interest as mortgagees in the property mortgaged. They 
have no interest, and claim none, in resisting the personal judg- 
It is none of 
their business whether the plaintiff recovers such personal judg- 
ment or not. They need not take such personal judgment on 
their respective claims against the company unless they wish. In 
fact they need not take judgment at all against the company— 
even for their Zvo raéa interest in the mortgaged property, unless 


they choose to formally demand it. 





But they have such rights 
under the mortgage, in that property, by way of lein, that they are 
necessary parties. They occupy the same position precisely as if 
they were prior or subsequent mortgagees. The plaintiff must 
bring them into court, and give them an opportunity to set up their 
respective claims. But when they do /Azs, they are entitled to no 
affirmative relief, if the plaintiff fails to establish 7¢s lien on the 
property. In the latter case, they simply step out of court, with 
all their rights against the company unimpaired and unaffected. 
When A. brings his action against B. to forclose a mortgage, and 
make C. a party, as another mortgagee—if A. fails in his actions 
or dismisses his suit, C. can not obtain a judgment on Azs mort- 
gage, against B. 

So much for the facts as alleged in the petition. 

The defendants, Rix, Parmelee and Ennis answer that they had 
transferred their interest in the mortgage, and their respective 
claims secured thereby, to the defendant, King, before the com- 
mencement of this action, and disclaim all interest. 

For the purposes of this opinion, the answer of the Bridge Com- 
pany mvy be stated to set up payment as a defense. 

The defendant, French, makes default. 

The defendant Zenas King answers, alleging that subsequent to 
the mortgage he purchased the mortgaged property of the Bridge 
Company (and this is admitted by the plaintift). He further al- 
leges the assignment to him, by Rix, Parmelee and Ennis respec- 
tively, of all their interest in the subject-matter of the action. He 
alleges that the sale of the property to him by the bridge company 
was with the consent of the plaintiff and its assignor, French, and 
denies that plaintiff is the owner of the note sued on. 

Practically, then, the parties to the action are these: The Bank 
as plaintiff, and The Bridge Company and Zenas King as defend- 
ants. The bank seeking to obtain a judgment against the bridge 
company on its claim, and to subject the mortgaged property to the 
payment of that judgment. The bridge company resisting that 
claim. The defendant King, by his own showing, having merged 
his mortgage in the legal title, by purchase, but resisting the claim 
of the bank to any lien upon the property. It seems to me that 
he has thus placed himself in the position of the purchaser of 
land subsequent to a mortgage upon it, and that he is only author- 
ized to resist and deny the liability of the land to the debt. 

On the 29th of April the defendant King files with the clerk of 
this court his petition, setting forth the substance of the pleadings, 
alleging the residence of the parties as stated above, and praying 
that the cause be removed to the Circuit Court of the United States, 
for the District of Kansas. At the same time he files his bond 
with sureties for such removal. The application is made under 
the act of March 3, 1875. The sureties in the bond justify in the 
usual affidavit. The petition is not verified by affidavit. Neither 
the judge nor clerk of this court is applied to, to approve or ac- 
cept the bond or the sufficiency of.the sureties. This court is in 
regular session at the time (but had taken a recess of three or four 
days), but its attention is not called to the petition. Allthatis done 
in that matter is simply the filing of the papers with the clerk. 
And it is claimed that this, 7fso facto, removes the cause to the 
United States Circuit Court. It may be added that no transcript 
has yet been filed in the federal court, and indeed none has been yet 
obtained from the clerk of this court. 

On the first day of May, upon affidavit made that some of the 
defendants were removing the personal property included in the 
mortgage, from the state of Kansas, the sheriff was, by the judge 
of this court at chambers, appointed receiver thereof and took 
possession. It may be stated, though not material, that the judge 
and the attorneys for the plaintitt were not, at the time, aware of the 
filing of the petition and bond for the removal of the cause, stated 
above. 

The defendant King now moves the court to vacate the order 
appointing a receiver, and assigns the following reasons; 

Ist. That the affidavit is insufficient, 
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2d. That the order was made without notice, and that there was 
not such an emergency shown as authorized such appointment 
without notice. 

3d. That the filing of the petition and bond above referred to, 
removed the cause to the United States Circuit Court, and that 
therefore this court had no jurisdiction to make such appointment. 

As to the first two reasons assigned, I will only say that the af- 
fidavit seems to be amply sufficient and to show a pressing ne- 
cessity for immediate and prompt action. It alleges that the de- 
fendant, King, was already engaged in removing the personal 
property mortgaged, out of the jurisdiction of the court. This is 
also openly avowed by his attorneys upon the hearing of this mo- 
tion. It is true that he claims that the chattel mortgage has be- 
come void as against his rights as a subsequent purchaser, by 
certain alleged laches on the part of the plaintiff. But this is de 
nied by plaintiff and constitutes part of the issues to be tried and 
decided upon the trial of the action—and not to be adjudicated 
upon on the hearing of a motion at chambers or in an interlocu- 
tory proceeding. The order can not be vacated for the two causes 
first assigned. The other reason assigned seems to present more 
difficulty and calls for an examination and construction of the re- 
cent act of Congress of March 3, 1875. 

The second section of said act states when a case can be re- 
moved to to the Federal Court. The amount in dispute exclus- 
ive of costs, must be $500. A certain class of cases are described, 
which may be removed, no matter where the residence of the 
parties may be. It is then provided that any suit of acivil nature 
at law or in equity, in which certain conditions of residence of the 
parties exist, and in which they bear certain relations to the 
actual controversy, may be removed. 

As to these cases, the first clause of the section provides that the 
suit must be one in which there shall be a controversy ‘“ between 
citizens of different states.’ This clause refers to a removal by 
either party ; that is by the whole of what constitutes the one side 
or the other. 

The second clause states when a case can be removed by either 
party less than the whole. There must be in a suit in the state court, 
‘a controversy which is wholly between citizens of different states, 
and which can be fully determined as between them.’ If so, then 
either one or more of the plaintiffs or defendants actually inter- 
ested in the controversy may remove said suit into the Circuit 
Court of the United States. It is perfectly plain that it is under 
this second clause of the section that the defendant King claims 
the right of removal. 

The mode of removal is thus prescribed: The party desiring to 
remove the suit shall file a petition in the state court, and with it a 
bond with good and suficient surety for entering a copy of the 
record in the Federal Court, by its next session, and paying all 
costs awarded if the removal is improperly made. It is then pro- 
vided that ‘it shall be the duty of the state court to accept said 
petition and bond, and proceed no farther in such suit, and the 
said copy being entered as aforesaid in the said Circuit Court 
of the United States, the cause shall then proceed in the same 
manner as if it had been originally commenced in the said circuit 
court.” 

The cases subject to removal, and the mode in which the re- 
moval is to be effected being thus stated, two questions arise, 
which will be stated here in an order different from that which 
would naturally occur. ‘ 

First : If the case is one which is properly removable, have the 
proper steps been taken by the defendant, King, to remove it, and 
at the date of the appointment of the sheriff as receiver, could it 
be considered as removed? In other words if removable, did 
this court, at that date, have any jurisdiction to act in the matter? 
If this court had, between the time when the petition and bond for 
the removal were filed in the office of the clerk of this court, and 
the time when the record might be filed in the Federal Court, no 





power to proceed with the trialof the issues made in the case, had 
it or had it not, the power to act during that time, in the preserva- 
tion of the property, in a case over which it had once acquired 
unquestionable jurisdiction? And it will be remembered that the 
act seems to specify the time at which the record is filed in the 
Federal Court, as the date at which /Aa¢ court shall proceed 
with the case. 

Second. Is the case one which could be removed? 

It is believed that but one decision has been rendered in any 
court of the United States, since the passage of this act, which 
has given to it a cpnstruction—that is by Judge Drummond in the 
United States District Court for the Northren District of Illinois. It 
may seem rash to criticise the opinion of a judge of such recog- 
nized learning and ability. One who for twenty-seven years has 
occupied so prominent position in the district and circuit courts 
of the United States. But it seems as though in the event ot his 
opinion being sustained, it would be the imperative duty of Con- 
gress to make haste to repeal, or at least to materially amend, the 
statute. The results of the construction given to it by him, could 
not have been foreseen. 

In the case of Osgood v. The Chicago, Danville & Vincennes 
R. R. Co. e¢ a/., reported in 2 Cent. L. J. 275, Judge Drum- 
mond decides that in effecting the removal of cases under that 
act, the petition need not be sworn to; that the security need not 
be approved by the judge of the state court, that that court need 
not take any action on the petition or the bond, and in substance 
need not know anything at all about those two important papers 
(the petition and bond) which have the magical effect—though the 
one be utterly false in fact, and the other totally worthless in a pe- 
cuniary point of view—of ousting one court of its acquired juris- 
diction without its knowledge, and vesting it in another which has 
as yet no information of the fact. I do not care to comment upon 
this further than to say that if this theory of the law is sustained, 
a new mode for distressed debtors to obtain continuances “ over 
the term’’ commonly called ‘‘staving off cases,” is presented 
to the profession, if they happen to have no scrupples as to the 
professional propriety of adopting it. The filing of a petition al- 
leging a substantial party in a case to be a resident of another 
state, though intimately known to the judge as his next door 
neighbor—coupled with a bond embodying the practical principle 
of “ straw bail,” is all that is needed. If the case at baris to be 
decided as urged by the defendant, King, and isa fair examplifi- 
cation of the workings of the law, it will be unnecessary and even 
imprudent for the party who desires to obtain a continuance in 
this novel way, to file a copy of the record in the federal court, for 
the chase of the adverse party, in his attempt to again impound 
his escaped cause, will be a more exciting and uncertain one. 

It does not seem that such results could have been contemplated 
by Congress in framing this act. 

In examining carefully the opinion of Judge Drummond referred 
to, it appears that a copy of the record had been filed in the 
United States Circuit Court. This is only disclosed incidentally, 
and no stress is laid upon that fact in the opinion. I can not fol- 
low the construction of the statute given, even by such an able 
jurist, further than to apply it to just such a case as he had before 
him. In this case the record isnot yet filed in the federal court. 
The act authorizes that court to “‘ roceed’’ when the record is filed. 
Until that time, indeed, it seems difficult to comprehend how that 
court can have jurisdiction. We unquestionably apply this rule to 
cases of change of venue, and do not consider the court to which 
the change of venue is taken as having jurisdiction until the re- 
cord is received If it be possible that the mere act of filing these 
two papers—known only to the clerk and a'torney—deprives this 
court at oncé of its power to “ry the cause, 1 must still, cling to 
the idea that until the record is filed in the federal court, there is 
as much power in this court to make an interlocutory order, pro- 
viding for the preservation of the property, and for retaining it 
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within the grasp of whichever tribunal the lot of trying the cause 
may fall to, as there is to remand a prisoner to custody after or- 
dering a change of venue. 

Is the cause one which can be removed ? 

I have stated the nature of the action and the position which 
Mr. King, the defendant, who desires to remove it, occupies as a 
party. It Seems that the controversy is really between the plain- 
tiff and the bridge company. The defendant, King, is only brought 
into court for the purpose of enabling him to set up a lien on the 
property. If the plaintiff fails to recover a judgment against the 
bridge company, or even if it fails to subject the mortgage property 
toits alleged lien, King can obtain no affirmative relief. While 
upon the other enquiry, I have been embarrassed by the fact that 
Judge Drummond's opinion, in the case quoted, isso different from 
that at which I would have otherwise readily arrived, in ¢hzs he 
sustains the view I am giving. In that case the plaintiff was a cit- 
izen of Massachusetts; the railroad company a citizen of Illinois. 
Certain judgment and other creditors were made defendants, one 
of whom filed a cross-bill—and the opinion proceeds to lay down 
the true rule for deciding whether the status of the parties is such 
as to make the cause removable, by declaring the true rule to be, 
to ascertain whether that court had jurisdiction of what may be re- 
garded as the main controversy, and whether the other questions 
between citizens of the same state are mere incidents of such con- 
troversv. In that case the main controversy was between citizens 
of different states. In this it is between citizens of the same state. 

It is not at all probable that there will be any controversy in this 
action between the two courts. The defendant, King, after filing 
in the federal court a copy of the record (or even without such fil- 
ing, if he deems the transit complete without that step), can re- 
new his motion in that court to vacate the order appointing the 
receiver. Upon that motion, or upon a motion to remand by the 
opposite party, that court can express its decisions upon the ques- 
tion of jurisdiction and removal, and I do not doubt that the view 
of a United States court upon the construction of a United States 
law, will be regarded as authoritiye in the case in which they are 
enunciated. 

The motion to vacate the order must be overruled. 





Bankruptcy—Setting aside Adjudication — Value of 
Debts. 


IN RE JOHN B. BERGERON. 


United States District Court, Eastern District of Michigan, Fuly 
12, 1875, 


Before Hon. H. B. Brown, District Judge. 


1, Who may move to set aside Adjudication —An attaching creditor may 
Move to set aside an adjudication of bankruptcy, though no party to the bankruptcy 
proceedings. 

2. Aggregate Value of Debts.—Though the aggregate of the debts of the peti- 
tioners, whose debts exceed $250 in amount, does not equal one-third of the aggregate of 
all debts exceeding $250, still the petition should be sustained, if the aggregate of all 
the petitioner’s debts equals one-third the aggregate of all the debts provable against 
the estate. 


Upon the petition of Doggett, Bassett and Hills, of Chicago, to 
set aside adjudication in bankruptcy. 

The petition sets forth that petitioners were creditors of Berg- 
eron, upon an open account for merchandise to the amount of 
$1,420.46. That on the 28th of January, 1875, they commenced 
suit against the bankrupt in the Circuit Court for the County of 
Calhoun, by attachment, and that the suit is still pending ; that 
on the 31st day of March, certain creditors of the bankrupt filed a 
petition, upon which Bergeron was adjudicated a bankrupt by de- 
fault. They further allege that the proceeding was not taken by 
creditors who constituted one-fourth in number of the credit- 
ors of the said Bergeron, nor was the aggregate of their debts one- 
third of the debts provable against him under the bankrupt act. 





They further set forth that only two petitioners, whose debts exceed 
$250, were parties to the petition, and that their debts in the ag- 
gregate did not equal one-third of the entire amount of debts 
which exceeded the sum of $250. They further allege that they 
have acquired rights by virtue of their attachment in the state 
court, which will be destroyed by the bankruptcy proceedings, and 
pray that the order of adjudication may be set aside, for the 
reason that a sufficiency of creditors did not join in the petition, 

Mr. Romeyn, for the petitioners ; C. 7. Wa/ker, for the assignee. 

Brown, J.— Upon the argument of this case, I intimated a 
doubt, whether a creditor who had obtained a preference by at- 
tachment, and was no party to the bankruptcy proceedings stood 
in a position t> set aside an adjudication, even though it had been 
improperly and irregularly entered. 

The first reported case I have found is that of Sheldon v. 
Brewster, 24 Conn. 140. Under the laws of that state an attach- 
ment creditor filed a petition in the probate court for the appoint- 
ment of a trustee of the debtor, pursuant to the provisions of the 
statute, and it was held that other attaching creditors were so far 
interested in the subjec-tmatter before the court that they had a 
right to be heard in opposition to the proceedings. The effect of 
the application being to dissolve their liens acquired by the attach- 
ment, the court held they were entitled to appear and protect such 
liens, and to show that the proceedings were commenced and car- 
ried on with a fraudulent design to injure them and the other 
creditors of the insolvent. 

The question first arose under the new bankrupt law, in the case 
of Walker, 1 B. R. 386, where the District Court of Massachusetts 
entertained a petition to vacate an adjudication upon a voluntary 
petition for want of jurisdiction, averring that the bankrupt had not 
resided in the district, as required by law. No objection, how- 
ever, was made to this mode of review. 

’ The question was first distinctly presented in the case of 
Fogerty and Gerrity, 4 B. R. 450, where it was held that 
as all creditors are parties to, and bound by the proceed- 
ings in bankruptcy, an adjudication which was not made 
and carried on within the proper jurisdiction, should be set 
aside and vacated upon the petition of an attaching creditor. In 
such a case, however, I apprehend that the adjudication would 
be void, even in a collateral proceeding. Objection being taken 
that the creditor had no right to institute these proceedings, it was 
held that consent could not confer jurisdiction, and that he might 
attack it directly, as well as take advantage of it collaterally. 

In the case of Karr v. Whitaker, 5 B, R. 123, the court held that 
there was no party to a creditor’s petition except the petitioning 
creditors and the bankrupt; that a party to whom the bankrupt 
had made a fraudulent preference and who had been enjoined 
from disposing of the property of the bankrupt, had no right to 
contest or to vacate the adjudication, that being a matter in which 
he could have no interest. It was claimed, in this case, that the 
adjudication had been procured fraudulently, that there has been 
no publication, and that before adjudication the bankrupt had died. 

A similar view of the law was taken by the District Court of 
Southern New York in the case of the Boston, Hartford and Erie 
Railroad Company, 5 B. R. 232, in which a creditor who had filed 
a petition in another district asked leave to defend against another 
petition filed in the Southern District of New York. The court 
held that he had no concern in the matter before adjudication. 
On appeal to the circuit court, however, Judge Woodruff reversed 
this ruling and entertained the petition ; 6 B. R., 2 The recog- 
nized ability and learning of Judge Woodruff entitles this opinion 
to great weight. It was subsequently followed by Judge Blatch- 
ford in the case of Derby, 8 B. R. 106, and is recognized as the 
law ofthatcircuit In this case an infant had been adjudicated a 
bankrupt and the court granted the petition of the mortgagee to set 
aside the ajudication upon that ground. 

A different view was taken of the law by the late Judge Hall, 
of the Nothern District of New York, in the case of Bush, 6 B. R. 
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179—quoting and following the opinion of Judge Blatchford in the 
case which was subsequently reversed by the circuit court. 

It will thus be seen that the weight of authority is decidedly in 
favor of entertaining jurisdiction of such petitions, and upon ma- 
ture reflection I am satisfied it is founded upon the better 
reason. Although the proceedings between the petitioning cred- 
itors and the bankrupt, until the adjudication, are in a measure 
inter-partes, still as such adjudication operates zfso facto, to dis- 
solve all attachments issued within four months before the com- 
mencement of proceedings, I think that the attaching creditor 
is entitled to interpose and protect his interest. It would be a 
singular anomaly if a lien, obtained by his diligence, could be set 
aside by proceedings, to which he could not make himself a party. 
Although the finding of the court as to the sufficiency of creditors 
in number and amount would be binding in any collateral pro- 
ceeding, still it is a guasz jurisdictional allegation, and if the atten- 
tion of the court is called to the want of a proper number of pe- 
titioners, I think the adjudication should be opened. 

Upon the facts of this case, however, disclosed in the petition, I 
am satisfied the adjudication should not be set aside. The act re- 
quires that proceedings shall be instituted by creditors who shall 
constitute one fourth in number, and the aggregate of whose debts, 
provable under the act, amounts to at least one-third of the debts 
so provable. The same section further provides that in comput- 
ing the #umber of creditors as aforesaid who shall join in such pe~ 
tition, creditors whose respective debts do not exceed $250 shall 
not be reckoned. It has already been held by this court, in the 
case of Hadley, just decided, contrary to the view taken by the 
District Court for the Southern District of New York, in ve Hymes, 
10 B. R., 433, that in computing the amount of creditors who 
should join, as contradistinguished from tbe xumder, creditors 
whose claims are less than $250should be reckoned. It appears by 
the petition in this case that there are five creditors whose debts 
exceed $250, two of whom have joined in this petition. So far as 
the mzumberis concerned, then, there is no doubt of their suffi- 
ciency. 

The aggregate of the bankrupt debts as disclosed by the pe- 
tition of Doggett, Bassett & Hills, is $4,810.26. 

The aggregate of the debts of the petitioning creditors is $1,671.97» 
three times which would be $5,015.91. More than one-third of the 
aggregate of the bankrupt’s debts are thcrefore represented in the 
creditors’ petition, although the debts of three petitioning creditors 
are each less than $250 in amount. 

The petition must therefore be denied. 





Order drawn for Part of a General Fund is an As- 
signment pro tanto in Equity — Injunction—Juris- 
diction of U. S. District Courts in Bankruptcy. 


WILLIAM R. WALKER, ASSIGNEE OF MAURICE H. FITZ- 
GIBBON v. SEIGEL & BOBB £7 AL. IN EQUITY. 


United States District Court, Eastern District of Missouri, Feb 
ruary 11th, 1875. 


Before Hon. SAMUEL TREAT, District Judge. 


1. When Suits in State Court will be enjoined.— Creditors of a bankrupt 
holding an order obtained before bankruptcy, on a general fund, acceptance thereof 
having been refused, though holding an equitable assignment of the fund fro tanto, will 
be restrained from prosecuting their suit, after, bankruptcy, against the managers of the 
fund, in the state court. 

2. Necessary Parties —Jurisdiction.—The bankrupt himself, before 
bankruptcy, or his assignee after bankruptcy, is a necessary party to a suit in equity on 
such an order, and the bankruptcy court has exclusive jurisdiction for the determina- 
tion of all questions pertaining to the bankrupt’s estate. 





TREAT, J.—The bill prays for an injunction to prevent the pros 
ecution. of a suit by Seigel & Bobb, in the Buchanan Circuit Court, 
and against the other defendants. 

The ‘managers of a state lunatic asylum, in their capacity as such 





state officers, had in their possession a large sum of money appli- 
cable to the payment of debts due Fitzgibbon, the bankrupt. The 
latter, before bankruptcy, gave an order on said managers to pay 
$10,000 to Seigel & Bobb, to whom Fitzgibbon was indebted for 
work and materials furnished. The order was duly presented and 
acceptance and payment refused. The managers had full notice 
thereby of the existence of said order. ‘es 

An examination of the authorities shows that at the present 
time the general rules geverning such cases are: 

1. That a draft or check does not operate as an assignment of 
the funds unless accepted,—so that the holder can sue the drawee 
in hisown name. There is no privity between the holder and 
drawee, and this obtains whether the funds are general against 
which the draft is made, or the fundis specific. 

2. An order drawn for the whole of a particular fund, is an 
equitable assignment of the fund, and after notice to the drawee 
binds the funds in his hands. In such a case it seems 
that a suit in assumpsit may be maintained in the name of the as- 
signor to the use of the assignee. 

3. An order drawn on a general or particular fund for a part 
only, does not amount to an assignment of that part, or give alien 
as against the drawee, unless he accepts. Thatruleas thus broadly 
stated, seems to apply only to cases at law. Such an order, so 
soon as notice is given to the drawee, works an assignment in 
equity. In a few states, from the peculiar character of their prac- 
tice, a direct action could be had by the assignee in his own name, 
or in the name of the drawee, to the use of the holder. The gen- 
eral doctrine, however, is as stated in 20 Pick., 15 (Gibson v. 
Cooke), and 14 Wallace, 84 (Christmas v. Russell). The holder 
is driven to his suit in equity, where the interests of all concerned 
inthe fund can be disposed of at the same time. The rule in 
Mandeville v. Welch, 5 Wheaton, 285, has never been departed 
from in United States courts; but that rule, and the reasons on 
which it rests, pertain solely to actions at law. 

In equity partial assignments of the fund are recognized, be- 
cause the drawee is subjected to only one suit. True, in some 
states a suit in the name of the assignor for the use of one or more 
assignees has been upheld, on the theory that the assignor may 
recover from the drawee all funds of the assignor in the latter’s 
hands, and while the equitable interest of the assignee or as- 
signees will be thus protected, the drawee will be‘ subjected to 


only one suit. 
But it is apprehended that such rulings are wholly inconsistent 


with the doctrine that, in United States courts, pure equity pro- 
ceedings can not be, and are not modified by state modes of prac- 
tice. If the rights of a party are cognizable alone in equity, he 
must proceed accordingly. 

In law courts, as actions of assumpsit proceed on an express or 
implied promise or undertaking by the defendant in favor of the 
plaintiff, that privity must exist. In the absence of such promise 
or undertaking, where notice of the order is given, many state 
courts have held that suits in the nme of the assignor to the use 
of the assignee, may be maintained at law, whether the order was 
for the whole or part of a fund in the hands of a drawee. 

This court sitting under a different system as to equity causes, 
mu st compel persons who have no assignments or liens, except in 
equity, to pursue their remedies solely in equity 

But it is contended that as Siege! & Bobb had an assignment in 
equity of this fund fro fanto, they had a right t. sue therefor in 
their own names in the state court, where by force of the state 
statutes they could proceed accordingly, there being no distinc- 
tions in form as to lexal and equitable preceedings. If their right 
so to do were irrespective of any supervision or jurisdiction of a 
United States Court, the proposition might be correct. 

In this case, as presented, it appears that Fitzgibbon was adju- 
dicated bankrupt ; that thereafter Seigel & Bobb proved a demand 
against the bankrupt’s estate for $13,000, $10,000 of which wes 
secured (as above set out) and the other $3,cco unsecured. 
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Thereupon, without leave had from this court sitting in bank- 
ruptcy, and without making the assignee in bankruptcy a party, 
they instituted in a state court, according to the mixed state prac- 
tice, an action as assignees in equity for the sum of $10,000 against 
the other defendants (the drawees), said sum being part of the 
fund in the hands of the latter. 

If the foregoing rules are correct, then the bankrupt in person, 
who was the assignor, or his assignee, would in equity be a neces- 
sary party, and the managers would have aright to cause the other 
claimants of the fund, if any, to interplead. But it is urged that 
after the order drawn and notice to the drawees, Fitzgibbon was in 
equity only a trustee for the payees, and therefore his interest did 
not pass to his assignee in bankruptcy. It is certainly correct that 
property held merely in trust by the bankrupt does not pass to his 
assignee ; but it is also true that if he has an interest, or if his trust 
is coupled with an interest, then his assignee in bankruptcy is 
vested with said interest. 

Here, however, we have by the bankrupt act exclusive jurisdic- 
tion for the determination of all such questions when they arise, 
vested in the court which has charge of the bankrupt’s estate. If 
a person holding a mortgage, or deed of trust, or collaterals of 
any kind, to secured an allege a debt, can, regardless of the court 
in bankruptcy, proceed to dispose of the same, without question, 
and without the knowledge or consent of said court, or without 
having the validity of his debt, or of the security, passed upon by 
said court, then there will be no practical force given to the many 
important provisions of the act of Congress designed to vest in 
the United States Court exclusive jurisdiction of all such questions. 

This court rules, therefore, that the plaintiff is entitled to the 
injunction prayed for, and that the prayer of the managers for the 
other claimants of the fund in their hands to be cited in to inter- 
plead ought to be granted. They are entitled to be thus protected. , 

The orders will be accordingly. 


NoTE.—Almost simultaneously with the foregoing opinion, there was pub- 
lished the case of Randolph e¢ a/. v. Canby, Assignee, and The National 
Bank of Wilmington and Brandywine, 11 N. B. R. 296, decided in the 
United States Circuit Court, for the District of Delaware, by Bradford, J., 
with the following syllabus : 

“ The mere presentation to the drawee of an ordinary negotiable draft or 
commercial bill of exchange, drawn against a general balance in the hands of 
the drawee, which is /ess than the amount drawn for, without acceptance by 
the drawee, does not operate as an appropriation or equitable assignment of 
the funds in the hands of the drawee to the payee or holder, and does not 
create in his favor any lien thereon.”’ 

The last named case cites, and examines the following authorities. Par- 
sons on Notes and Bills, vol. 1, p. 230; Row v. Dawson, 1 Ves. Sr. 322; Yates 
v. Graves, 1 Ves. 280; Watson v Duke of Wellington, 1 Russ. & M. 602; 
Lett v. Morris, 4 Simons, 607; Mandeville v. Welsh, 5 Wheaton, 286 ; Brad- 
ley v. Root, 5 Paige, 632; Marine Bank v. Jauncey, 1 Barb. 486; Crocker v. 
Whitney, 10 Mass. 318; Cutts v. Perkins, 12 Mass. 209; Copperthwaite v. 
Sheffield, 3 Comstock, 243; Harris v. Clark, Id. 93; New York and Virginia 
State Bank v. Gibson, 5 Duer, 574; Phillips v. Stagg, 2 Edwards, 108; Harri- 
son v. Williamson, Id. 430; Winter v. Drury, 1 Selden, 525. 

Though the principal case is mainly upon a question of practice, and only 
incidentally discusses the merits of the controversy, the conclusion reached 
by Judge Treat, as to the effect of the mere presentation of an order, for a 
part only of a general fund, does not seem to harmonize with the reasoning 
of Judge Bradford, or with many of the authorities which he cites. Judge 
Bradford attempts to make a distinction between orders for the whole of a 
particular fund and negotiable paper, and reaches a result which is hardly in 
accordance with the rule that an assignee in bankruptcy has no greater nght, 
except in cases of fraud, than the bankrupt himself had. Unless the bank- 
Tupt in givingan order, whether negotiable or not, on a particular fund, 
whether for ail, or a part, or for .more than that fund, has violated the pro- 
visions of the bankrupt law as to preferences, andthe payee of the order has 
knowledge of such violation, it is difficult to see why the assignee would not 
be estopped from claiming the fund as against the payee in the order. The 

bankrupt himself would be estopped—if so, why not his assignee ? 

If this is a correct view of the law, Randolph v, Canby was wrongly de- 
sided, . E. T. A. 


Separate Conviction under Separate Enactment 
for the Same Offence—Autrefois Convict. 


WEMYS v. HOPKINS.* 
English Court of Queen's Bench, May 31, 1875. 


The defence of autrefois convict isa common law defence, available in every case 
where a man is put in peril more than once for the same act, whether the charges are 
made before magistrates or tried before a jury, and it makes nd difference that in either, 
or both cases, proceedings are taken under special enactment. Therefore, where on 
the same facts a conviction had been obtained against the appellant, first under 5 and 6 
Will. 4, c. 50, s. 78, and then under 24 and 25 Vict. c. 100, s. 42. edd, that the second 
conviction was illegal and should be quashed. 


This was a rule calling on the respondent to show cause why a 
conviction obtained against the appellant should not be brought 
up by certiorari and quashed on the grounds, 

1. That the appellant had been previously convicted for the 
same offence. 

2. That an action had been brought against him, in which the 
cause of action was the act charged in the criminal proceedings. 

The appellant was in the first instance charged under the High- 
way Act, 5 & 6 Will. 4, c. 50, s. 78, with misconduct while driving on 
the public highway, in whipping a horse on which a woman was 
riding, and causing it to throw her and to do her serious injury 
He was convicted on this charge, and subsequently was prose- 
cucted under 24 & 25 Vict. c. 100, s. 42, for the injury to the woman 
which resulted from the same act. 

An action was also brought against him in the county court; in 
which the woman obtained damages for the injury she had 
suffered. 

No counsel appeared for the respondent. 

Arthur Charles, for the appellant, admitted that the second point 
was untenable, but on the first point argued that the second con- 
viction under 24 & 25 Vic. c. 100, was wrong, as there had been a 
previous conviction under the Highway Act, the subject-matter in 
each case being exactly the same. He cited Reg. v. Elrington, 10 
W. R. 13; Chitty’s Criminal Law, vol. 4, p. 452; Reg.v. J. Walker, 
2 Moody & Rob. 446, 2 East, P. C. 519; Reg. v. Stanton, 5 Cox, 
C. C. 324; Reg.v. Morris, 15 W. R. 999, L. R. 1 C. C. R. go; 
Broom’s Legal Maxims, p. 258; and King v. Hoare, 13 M. & 
W. 494. 

The sections under which the criminal proceedings were taken 
are as follows: By 5 & 6 Will. 4, c. 50, s. 78, among other things, 
it is povided that if the driver of any carriage whatsoever on any 
highway shall by negligence or wilful misbehavior cause any hurt 
or damage to any person, horse, cattle, or goods conveyed in any 
carriage whatsoever on any part of such highway, * * * any 
person so offending and being convicted of any such offence, either 
by his own confession, the view of a justice, or the oath of one or 
more credible witnesses before any two justices of the peace, shall, 
in addition to any civil action to which he may make himself 
liable, for every such offence forfeit any sum not exceeding £5, in 
case such driver shall not be the owner of such wagon, cart, or 
other carriage; and in case the driver be owner of such wagon, 
cart, or other carrisge, then any sum not exceeding £10; and in 
either of the said cases shall in default of payment be committed 
to the common gaol or house of correction, there to be kept to hard 
labor for any time not exceeding six calendar weeks, unless such 
forfeiture shall be sooner paid. By 24 and 25 Vict. c 100, s. 43, 
when any person shall be charged before two justices of the peace 
with an assault or battery upon any male child, whose age in the 
opinion of the magistrates shall not exceed fourteen years, or upon 
any female, either upon the complaint of the party aggrieved or 
otherwise, the said justices, if the assault or battery is of such an 
aggravated nature that it can not in their opinion be sufficiently 
punished under the provisions hereinbefore contained as to com- 





*Originally reported as here given, in 23 Weekly Reporter, 691. 
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mon assaults and batteries, may proceed to hear and determine 
the same in a summary way ; and if the same be proved may con- 
vict the person accused, and every such offender shall be liable to 
be imprisoned in the common gaol or house of correction with or 
without hard labor for any period not exceeding six months, or to 
pay a fine not exceeding, together with the costs, the sum 
of £20, and in default of payment to be imprisoned in the com- 
mon gaol or house of correction for any period not exceeding six 
months, unless such fine and costs be sooner paid. 

BLACKBURN, J.—It is clear that the fact that the appellant has 
been convicted under one Act is a bar to a conviction under an- 
other Act for the same assault. This is not on the principal 
which governs the plea of autrefois acquit, but it is, in fact, the 
common law plea of au/refois convict. The questicn is, does the 
protection of that plea extend to a person convicted under a 
special statute? I am of opinion that it does. Whether the con- 
viction was before a magistrate or by the verdict of a jury, is imma- 
terial, for the common law right is based on this principle: memo 
debet bis vexari proeadem causa. The defence would be properly 
raised by the plea of au/refois convict, for the same identical offence 
had been charged before a court of competent jurisdiction anda 
conviction obtained thereon. This case is distinguishable from Reg. 
v. Elrington, for the statute there cited goes much farther than the 
common law. It enacts (g Geo. 4, c. 31, Ss 27) than if any person 
against whom such complaint shall have been preferred, for any 
common assault or battery, shall have been convicted under that 
Act, and have paid the fine or suffered the imprisonment awarded, 
he shall be released from all further proceedings, civil as well 
as criminal. Here there is no such enactment, and we are driven 
back on the common law, and we find that the prisoner was 
charged before two courts with identically the same matter, and 
convicted and sentenced in each case. I am of opinion, therefore, 
that thejustices made a mistake. As to the other ground of ap- 
peal, the action in the county court, of course, is no defence. It 
might be matter of observation, and might no doubt be made to 
weigh most improperly with a jury, but it is no defence. 

Lusu, J.—The second conviction ought to be quashed, for it 
violates a fundamental maxim of English law, that no one should 
be twice vexed for the same thing. Here there were two separate 
convictions on separate enactments, the offence being identically 
the same in each case. The fact that there was a different prose- 
cutor in each case does not affect the question. 

FIELD, J.—I am ofthe same opinion. The principle is clearly 
laid down in Paley on Convictions, and in Broom’s Legal Maxims. 

The second conviction cannot be supported. 

Rule absolute. 

Attorney for the appellant, Hughes. 








Foreign Selections. 


CONSTRUCTIVE NOTICE IN CASES OF FRAUD.—Another author- 
ity on this subject has been added to the list of cases which, 
though not very numerous, involve not only some of the most 
difficult applications of principle experienced in courts of equity, 
but also some doubts as to the foundation of the principle itself. 
The class referred to is that which arises where, by the fraud of 
an agent, a loss is incurred, and the question has to be decided 
which of two innocent parties must suffer. No conflicts are more 
strenuously contested than these and in no instances are princi- 
ples of law more severely strained. The decisions, which contain 
the most important dicta are the following: 

Kennedy v. Green (3 M. & K. 699), decided by Lord Chancel- 
lor Brougham in 1834, is a leading modern authority. The case 
was argued by the most distinguished advocates of the day, and, 
having been carefully considered by Sir John Leach, V. C., in the 
court of first instance, the authority is a valuable one, and has 
been repeatedly followed. 

In 1824, Bostock, a solicitor, by the instructions of h’s client, a 





widow lady, sold out some stock of hers, and being asked by rhe 
to look out for some mortgage securities, in 1825, invested £3000 
in a moftgage of leaseholds, of which he, Bostock, was the lessee. 
A regular mortgage deed to the client, Mrs. Kennedy, was duly 
prepared ; but a few years afterwards, Bostock, by a trick, obtained 
Mrs. Kennedy’s signature to a deed of assignment of the mort- 
gage to himself absolutely, for a consideration stated in the deed, 
and for which a receipt appeared at the back. To this receipt 
Mrs. Kennedy’s signature was also fraudulently obtained. Then, 
with the mortgage and transfer in his hand, Bostock went toa 
relative of his named Kirby, and obtained from him in 1827 an 
advance of £2000. In 1831 Bostock absconded. To a bill filed 
by Mrs. Kennedy, Kirby's answer was, that in the transaction of 
1827 he, though not a professional man, considered himself fully 
competent to carry through the matter alone, that if he had 
thought he needed advice, he should have gone to his own solici- 
tor, who was not Bostock, and that Bostock was not his solicitor. 
After the arguments, both courts came to the conclusion, asa 
matter of fact, that Bostock was employed by Kirby as his solici- 
tor; both courts also agreed that there were certain suspicious cir- 
cumstances attending the form of the receipt at the back of the 
deed, which should have put Kirby (or his advisor, had he been 
an honest man), on his guard, and which would, if investigated, 
have led to the detection of the fraud. But upon the essential 
question there was an important divergence. The master of the 
rolls held that Kirby had notice, through his solicitor, of the 
invalidity of the pretended sale in 1828, and of the subsistence 
in full validity. of the mortgage in 1825. Lord Brougham upon 
this observed: ‘‘ The doctrine of constructive notice depends 
upon two considerations: first, that certain things existing in the 
relation or the conduct of parties, or in the case between them, 
beget a presumption, so strong, of actual knowledge that the law 
holds the knowledge to exist, because it is highly improbable it 
should not ; and next, that policy and the safety of the public for- 
bida person to deny knowledge while he is so dealing as to keep him- 
self ignorant, or so as that he may keep himself ignorant, and yet all 
the while let his agent know, and himself, perhaps, profit by that 
knowledge. In such a case it would be most iniquitous and most 
dangerous, and give shelter and encouragement to all kinds of 
fraud, were the law not to consider the knowledge of one 2s com- 
mon to both, whether it be so in fact or not.”’ 

So far the view was consistent with what has been universally 
held. But, his lordship continued, ‘‘ Bostock was acting as Mr. 
Kirby’s solicitor in the transaction, and although, generally speak- 
ing, the knowledge obtained by a man’s attorney or agent fixes 
himself, if obtained while so employed and on the same business, 
yet it can not here be said that Mr. Kirby is fixed with all which 
Mr. Bostock knew. For the fraud, practised by Bostock upon Mr. 
Kirby himself, was of course concealed from him ; and so we may 
say would certainly be that other fraud which he had practised on 
Mrs. Kennedy. Indeed, that was only another part of the same 
fraud—another act of the same plot; and therefore, I think we 
can not, on this account alone, fix his client, Mr. Kirby, any more 
than his other employer, Mrs. Kennedy, with the knowledge of 
his criminal proceedings We must lay out of our view all the 
knowledge—the actual and full knowledge—he had of his own 
fraud, and are not to hold Mr. Kirby as cognizant (I mean of 
course cognizant in law and constructively) of that, merely because 
his solicitor himself, the contriver, the actor, and the gainer in the 
transaction, knew it all well.” The court thus relieved Kirby from 
constructive notice, on the ground that the solicitor could not be 
presumed to have disclosed his own fraud, but fixed him with con- 
structive no'ice on the ground of negligence, in not following up 
the indications of fraud presented by the deed. ' 

The next important case is Hewitt v. Loosemore (g Hare, 449), in 
1851, before vice-chancellor, afterwards Lord Justice Turner. 
The facts were that Robert Loosemore, a solicitor, deposited a 
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lease, of which he was lessee, with Hewitt, to secure a debt of 
£1706; and afterwards made an assignment of the lease to John 
Loosemore, a farmer, by mortgage, to secure £300. 

The bill was filed by Hewitt, charging John Loosemore with 
notice and want of due diligence, and that Robert was the soli- 
citor of John Loosemore. The answer of John Loosemore stated 
that he had no notice of the deposit with Hewitt, that he asked 
Robert Loosemore whether the lease of the premises ought not to 
be delivered to him as well, and Robert said it would be as well, 
and that he would look for it. The defendant also attempted to 
deny the relation, and said that he paid no costs to Robert Loose- 
more. 

This last argument has been frequently used, but it is obviously 
of no weight, as the mortgagor, of course, in all cases pays the 
costs. The Vice-Chancellor held that Robert Loosemore un- 
doubtedly was the agent of John; and that John was not to be 
considered to have had notice, but not upon the principle of 
Kennedy v. Green, which had no application. The distinction was 
this: There was no fraud in the deposit with Hewitt, neither was 
there any fraud in the assignment to John Loosemore, but for the 
fact of the concealment; and to apply Kennedy v. Green to the 
case would be “to hold that the fact of the deposit must be taken 
not to have been communicated, because it was a fraud to conceal 
it. So to apply the case would be, in trying the question, whether 
there was knowledge or not, to assume that there was fraud ;" 
and, accordingly, John Loosemore, though owner of the legal! 
estate, and without actual notice was fixed, through his solicitor, 
with constructive notice of the prior equitable charge. 

A simpler and less technical view of Hewitt v. Loosemore is 
that John Loosemore, though without actual knowledge, was 
yreated as having had notice of a prior transaction, which, if he 
had made due enquiry, he might have discovered: See Lord: 
Justice Turner’s judgment in Atterbury v. Wallis, 27 L. T. Reps 
302; Vice-Chancellor Wood's observation’s in Eastham v. Wilk- 
inson, 33 L T. Rep. 234; and those of the Lord Chelmsford in 
Espin v. Pemberton, z/ra. 

Hewitt v. Loosemore was followed by Atterbury v. Wallis (8 
De G. M. & G. 454; 27 L. T. Rep. 301), in 1856, before Lords Jus- 
tices Knight, Bruce, and Turner. In this case, Lampray, a solic- 
itor, on the 23d of May, 1838, advanced £450 on the mortgage of 
seven houses and other hereditaments. On the 29th of May, six 
days afterwards, he made a sub-mortgage of the debt and securi. 
ties to Atterbury, and delivered over the deed. In April, 1839, he 
and the mortgagor joined in a mortgage of the property to 
Thomas Wallis, afarmer, suppressing the sub-mortgage. The 
bill filed by Atterbury, charged that Lampray was the solicitor of 
all parties in the transaction of 1839, and that Wallis was negli- 
gent in not calling for the mortgage deed of the 23d May, and it 
was argued that he had constructive notice. Wallis answered that 
Lampray was not his solicitor, and that, at the time, he himself 
was ill, and left the matter to be carried through by his brother, 
who was acorn dealer. Lord Justice Knight Bruce said he was 
satisfied that Lampray was the solicitor of Wallis, and that the 
fact of the relation affected Wallis with notice of the suppressed 
sub-mortgage. His Lordship said: ‘My opinion is that the fraud 
(if any) or concealment (if any) practised by Lampray on Messrs. 
Wallis, or either of them, is immeterial so far as the plaintiffs are 
concerned, * * * * Upon the hypothesis—in my opinion, as 
I have said, warrantable and correct—that Lampray acted as a so- 
licitor for the deceased defendant (Thomas Wallis), it is, I think, 
the right of the plaintiffs to assume that Lampray apprised the de- 
ceased defendant of the facts known to Lampray.” This is per- 
haps the strongest statement and clearest application of the tech- 
nical doctrine that is to be met with. Lord Justice Turner, in de- 
ciding the case, followed, he said, his own decision in Hewitt 
v. Loosemore: ‘‘ The case of Kennedy v. Green was much relied 
on upon the part of the defendant in the argument upon this part 





of the case, but I thought in Hewitt v. Loosemore, and I continue 
to think, that that case does not govern cases like the present. In 
that case there was fraud, independently of the question whether 
the act which had been done was made known or not. In such cases 
as the present the question of fraud wholly depends upon whether 
the act which has been done has been made known or not” (p. 
466). Accordingly the case was held to be the same as it would 
have been if the sub-mortgage had been duly recited in Wallis’ 
deed. 

In Espin v. Pemberton (3 D. & J. 547; 32 L. T. Rep. 345), in 
1859, some important views were enunciated by Lord Chelmsford. 
Pemberton, a solicitor, having deposited a lease with Espin, after- 
wards assigned the same, without actual notice, to Browne. It was 
shown that Browne, who was a stepson of Pemberton, repeatedly 
applied for the lease, but was always told by Pemberton that he 
had mislaid it, but would look for it and hand it te him. The 
Lord Chancellor objected to the term ‘ constructive notice,’’ and 
defined the thing itself to be—‘‘ the knowledge which the courts 
impute to a person, upon a presumption so strong of the existence 
of the knowledge, that it can not be allowed to be rebutted, either 
from his knowing something which ought to have put him upon 
further enquiry, and from his wilfully abstaining from enquiry, to 
avoid notice. I should, therefore, prefer calling the knowledge 
which a person has, either by himself or through his agent, actual 
knowledge ; and if it is necessary to make a distinction between 
the knowledge which a person possesses himself, and that which 
is known to his agent, the latter might be called imputed knowl- 
edge.”” His Lordship, following and affirming Vice-Chancellor 
Kindersley, discountenanced the doctrine that where a solicitor is 
himself the mortgagor, he is to be deemed the solicitor of the 
mortgagee. The mortgagee’s omission to provide himself with an 
independent solicitor was not, his Lordship thought, sufficient to 
constitute the mortgagor his solicitor. Even if Pemberton was to 
be treated as the solicitor of Browne, the fraud, his Lordship 
thought, would have broken oft the relation, or prevented the pos- 
sibility of imputing the knowledge of the agent to the principal. 
Finally, his Lordship disposed of the doctrine of constructive 
notice, by observing that Vice-Chancellor Turner, in Hewitt v. 
Loosemore, laid down that ‘‘ where a dona fide enquiry is made for 
the deeds, and a reasonable excuse given for their not being forth- 
coming, there is no ground for imputing the knowledge which a 
further and fuller enquiry might have imparted ;’’ and the result 
was that it was held that Browne, not being chargeable with want 
of due diligence, was a purchaser for value without notice; and 
the appeal, which was the appeal of the plaintiff against the de- 
cree of Vice-Chancellor Kindersley, dismissing his bill with costs 
(Drewry, 333; 32 L. T. Rep. N. S. 250), was also dismissed. 

It must be admitted that the expressions of legal doctrine in 
Espin v. Pemberton appear to be irreconcilable with those in At- 
terbury v. Wallis. In the lattar case Wallis had the legal estate, 
and it was treated as wholly immaterial whether he had actual 
notice or not, Lampray, one of the vendors to him, was his so- 
licitor ; and hence he was fixed with notice. 

In Espin v. Pemberton, it was held that Pemberton was not the 
solicitor of Barnes, and that, if he had been, Barnes, not having 
had actual knowledge, and not having deprived himself of knowl- 
edge by negligence, could not be fixed with notice by construc- 
tion of law. As he had used due diligence, the legal estate was 
not taken away from him. 

A case at the rolls, of Thompson v. Cartwright (33 Beav. 178; 
9 L. T. Rep. N. S. 138), in July, 1863, is next in order. There 
Thomas Cartwright, an owner seized of land in fee, granted, for 
valuable consideration, an annuity to Downes, which he charged 
on the land. The annuity deed was prepared by Montriou, 
Downes’ solicitor, who was himself a co-mortgagee of the land by 
deed in 1826. The master of the rolls held that Downes had no 
notice. He said: ‘I take the rule generally to be, that the client 
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must be treated as having had notice of all the facts which, in the 
same transaction, have come.to the knowledge of the solicitor, and 
that the burden of proof lies on him (the client) to show that 
there is a probability, amounting to much certainty, that the solic- 
tor wou!d not have communicated that fact to his client.’’ But then 
he proceeded to say, Kennedy v. Green established the principle 
that when a solicitor was the actual perpetrator of a fraud, it was 
reasonably certain he would not communicate that fraud to his 
client. Accordingly his honor held that Downes has no “ notice” 
(within the exception contained in the roth section of the Annuity, 
Act, 53 Geo. 3, c. 141). But this view was practically reversed on 
appeal. Lord Justice Knight Bruce (2 D. J, & S. 10) held that 
‘constructive notice’’ was within the section, a decision which 
implied his dissent from the conclusion of the master of the rolls, 
and Lord Justice Turner abstained from giving any opinion, but 
concurred. 

Beursot v. Savage (L. Rep. 2 Eq. 134; 14 L. T. Rep., N.S. 299), 
in March, 1866, was an instance of very gross fraud. Holmer, a 
co-trustee of leaseholds, contracted to sell them, under forged 
letters of authority from his co-trustees, to Savage, received the 
money, and forged the names of his co-trustees to the deed of 
conveyance. Savage suspected something wrong, but said that 
his suspicions were allayed by seeing the purchase-money paid 
by Holmer into the account (as he imagined) of Beursot, who was 
one of the beneficiaries. What, in fact, Holmer did, was to pay 
the money into the account of “‘ A. Beursot and Co.,” contriving 
afterwards to extract it from the bank under some pretence. 
Vice-Chancellor Kindersley held that Savage had such a degree 
of actual notice as should have put him on enquiry. But he con- 
tinued: ‘‘Supposing, however, that actual knowledge of the 
existence of a trust can not be imputed to the defendant, Savage, 
still I think he is affected by constructive notice. He employed 
Holmer as his solicitor in the transaction of the purchase, and ac- 
cording to the doctrine of equity, a purchaser has constructive 
notice of that which his solicitor, in the transaction of the purchase, 
knows with respect to the existence of the rights other persons 
have in the property. Take the simplest case: Suppose the pur- 
chaser’s solicitor happens, by reason of his connection with the 
property, to be aware that the vendor has created an equitable 
mortgage. It is impossible to contend that the purchaser would 
be held to be affected with constructive notice of the existence of 
such mortgage? It is a moot question upon which principle this 
doctrine rests. It has been held by some that it rests on this: 
that the probability is so strong that the solicitor would tell his 
client what he knows himself, that it amounts to an irresistible 
presumption that he did tell him, and so you must presume actual 
knowledge on the part of the client. I confess my own impres- 
sion is that the principle on which the doctrine rests is this: that 
my solicitor is a/fer ego, he is myself; I stand in precisely the same 
position as he does in the transaction, and therefore his knowledge 
is my knowledge; and it would be a monstrous injustice that I 
should have the advantage of what he knows without the disad- 
vantage. But whatever be the principle upon which the doctrine 
rests, the doctrine itself is unquestionable.” 

Here the divergence in the authorities is clearly pointed out. 
On the one hand there is the rule laid down by Lords Justices 
Knight, Bruce and Turner, and followed with approval by Vice- 
Chancellor Kindersley, that the knowledge of the solicitor must 
be imputed to the client; on the-other hand, the view expressed 
by the late master of the rolls, and approved by Lord Chelms- 
ford, that constructive notice mearly means absence of that 
knowledge which a man might have acquired if he had used due 
diligence. 

Little has been done since Beursot v. Savage to clear up the 
a — point” of which Vice-Chancellor Kindersley spoke in 
1866. 

In Rolland v. Hart (L. Rep. 6 Ch. 678; 25 L. T. Rep. N. S. 191), 








before Lord’ Hatherley, in 1871, a decision of the late master of 
the rolls, reversing his chief clerk, was in its turn reversed on 
appeal. Robinson, a solicitor, an assignee on trust of freeholds 
and leaseholds, with power to mortgage, in 1862, by the direction 
of the assignor, mortgaged them to Miss Leigh for £4000. In 
1862, by a deed purporting to be with request and by the direction 
of the assignor, he mortgaged them again without notice, to Stagg 
for £4000. Miss Leigh and Stagg were both clients of Robin- 
son. Lord Hatherly held that it was impossible to say that Stagg 
had not the knowledge which Robinson had, unless the case 
could be brought within Kennedy v. Green, that on the principle 
of Hewitt v. Loosemore and Atterbury v. Wallis, it could not be 
brought within that doctrine ; hence that Miss Leigh had priority. 

The recent case of Waldy v. Gray, V. C. Bacon, 32 L. T. Rep. 
N. S. 531, presented some features in common with Kennedy v. 
Green and Atterbury v. Wallis. The acting trustee of a marriage 
settlement, a solicitor, named Waters, having duly advanced part 
of the trust moneys on mortgage, and having got the 
title deeds, was pursuaded and bribed by a client of his own 
named Cave, to let him (Cave) have the deeds, which Cave de- 
posited with a bank to secure an account—all but the mortgage 
deeds, which he kept back, concealing the mortgage from the bank. 
The bank told Cave it was their rule to have a certificate of title 
from a professional man, whereupon Cave referred them to Wa- 
ters, who subscribed the bank form of memorandum of deposit, 
with the words “I hereby certify that Mr. John Cave has a good 
title to the above properties. Thomas Waters.” Four years after- 
wards, Cave and Waters having both died, the surviving trustee 
and beneficiaries and the bank discovered their mutually adverse 
claims. It was strenuously argued on behalf of the bank, that Wa- 
ters was not their solicitor ; but as often happens, this argument 
was not successful. It was then said that if he was nét the solic- 
itor of the bank in this transaction, the doctrine of Kennedy v. 
Green must apply. To this it was answered, that according to 
Hewitt v. Loosemoore, and Atterbury v. Wallis, the doctrine would 
not apply, since the only fraud of which Waters was guilty, was 
concealment of the prior mortgage. The reply was he was guilty of 
something more. He committed a double fraud, first, in hand- 
ing over the deeds to Cave (whether under the pretence of a 
change of security ov not was immaterial, since he had no right even 
to change the security without the consent of the beneficiaries and 
the concurrence of his co trustee) ; and secondly, in signing the 
false certificate. This seems ultimately to have been the view 
adopted by the learned vice-chancellor, for he held that Kennedy 
v. Green applied, hence that the bank were purchasers for valu- 
able consideration without notice. Accordingly, his honor, whilst 
he made the ordinary foreclosure decree against the bank, followed 
the decision of the lords justices in Heath v. Crealock, L. Rep. 10 
Ch. 22; 31 L. T. Rep. N. S. 650, and refused to order the bank 
to deliver up the title deeds in their possession.—[ The Law 
Times. 








Correspondence. 


THE DELAY OF BUSINESS IN THE SUPREME COURT OF THE UNITED 
STATES. 


EDITORS CENTRAL LAW JOURNAL :—I desire to call the attention 
of the legal profession to the inconveniences and annoyances at- 
tending an appeal or writ of error to the Supreme Court of the 
United States. The docket of this court, for several years past, 
has averaged about nine hundred cases. A cause docketed in the 
supreme court will not be reached, and argued, under at least two 
years from the time the same is docketed. This may be regarded, 
in many cases, as almost amounting to a denial of justice. 

Several remedies have been suggested. One is, that Congress 
create an additional number of justices, while another suggestion 
is that certain of the justices only investigate admiralty causes, 
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whilst another take charge of equity suits, etc., etc.; but the ob- 
jection to both of these plans is, that all the causes have to he 
argued before the justices of the supreme court. This being the 
case, the docket is not diminished by this arrangement. 

The great trouble is, that the docket in the supreme court is 
entirely too large to be disposed of by the court during a single, 
or even in two terms; and the question arises, by what means can 
the docket in future be so reduced that the court can easily dis- 
pose of all the cases at a single term ? 

We suggest the following as a fitting remedy for the evils com- 
plained of: Let Congress create an intermediate court of appeals, 
to be held in each of the nine judicial circuits of the United States, 
and at some central point in each circuit. Let each of these inter- 
mediate courts be held by the justice of the supreme court of such 
circuit, together with the circuit judge of the circuit, and all the 
district court judges of the circuit. Let all appeals and writs of 
error to the circuit and the state courts be made returnable to 
this intermediate court of appeals, except in causes where a state is 
the party. 

Should courts, constituted as above suggested, be created, they 
would contairt a large amount of legal learning and judicial 
ability. The members of the court would have ample time to in- 
vestigate every question brought before them, and the opinions 
rendered by any of these intermediate courts of appeals, would 
command the respect of the profession everywhere. There would 
not be an appeal in one case out of every ten thus disposed of. 
By this means, the causes in the Supreme Court of the United 
States would become easily disposed of by the justices, in two 
months, or three at farthest 

We must not expect that the same judicial machinery which was 
in force in 1802, when the country was sparsely settled, and com- 
merce but inits infancy in America, will now accommodate our 
great and varied wants By the original act of September, 1789, 
there was to be a supreme court which was to consist of six judges, 
who were to hold two sessions a year at the seat of government. 
Then in each of the circuit courts, two of the justices of the Su- 
preme Court of the United States, together with the District Judge 
of the District, were required to hold such courts twice during each 
year. In the year 1792, it was found that these duties were so 
burdensome that they could not be performed. So in March, 1793, 
Congress provided that one judge of the supreme court, with the 
district judge, should constitute the circuit court. In 1801 Con- 
gress passed an act relieving the justices of the supreme court 
from all circuit duties. This act lasted but a twelve-month, and 
by the act of 1802, a new organiz:tion of the circuit courts was 
provided for. By this act particular justices of the supreme court 
were assigned to particular circuits, and this has been the law ever 
since, except the creation of three additional justices of the su- 
preme court, and until the act of April 1oth, 1869, creating cir- 
cuit judges for each circuit, in addition to the justice of the supreme 
court and the district judge of the district. But this last act does 
not in any manner stay appeals and writs of error. The docket 
still multiplies, and it looks as if there is to be no mode of reduc- 
ing the supreme court docket in the future, unless some sugges 
tion like the above be provided for by Congress. In the Queen’s 
Bench and House of Lords, appeals are disposed of much more 
rapidly than with us. Why is this? Simply because England has 
adopted a judicial system commensurate with her wants and needs. 
Why can not we do the same thing? 

J. M. McCork Le. 

SALISBURY, NORTH CAROLINA. 





—" PAY me that 6s. 8d. you owe me, Mr. Malcroney,” said a village attor- 
ney. ‘‘ For what?" “For the opinion you had of me.” 
had any epinion of you in all my life.” 


“ Faith, I never 


—JOHN D. PARSON, JR., is about to publish a series of concise and inex- 
Pensive law books entitled ‘‘ The Handy Volume Series.” The first in the 
series will be Brown's Law Dictionary, revised by Mr. A. P. Sprague. 





Notes and Queries. 
JUDICIAL KNOWLEDGE OF COUNTY OFFICERS, 


In the CENTRAL LAW JOURNAL of July 9 (p 447), Judge Bliss, in reply to 
a private letter of enquiry, explains a statement in one of his able articles, en- 
titled “‘ Of What the Courts will Take Judicial Notice."’ (2 CENT, L. J. 407). 
The enquirer finds it difficult to reconcile the rule announced by judge Bliss, 
that “judicial notice will be taken of county officers within their territorial 
jurisdiction, and of ‘heir signatures,” with the practice in the state of Mis- 
souri, where the signature of a county clerk to a bond, which said clerk is by 
law required to execute, and affix thereto the seal of the county, must be 
proved as any other disputed fact, while a transcript of the county court 
records, under the same sort of denial, is admissible without further proof, 
when attested by the county seal and the signature of the clerk. In the latter 
case the court takes cognizance of the signature and seal, and in the former, 
both must be proved by parol testimony. The enquiring lawyer seems to 
think the rule to be sound, but questions the consistency of the practice. 

The difficulties of the problem are not all removed by the Judge's faithful 
exposition of the law, in his published answer to the letter of enquiry, where 
he undertakes to justify the practice under the rule, 

It is not my purpose to question the learned writer's statement of the law 
in his answer, nor do I presume to question the propriety of his formal de- 
claration of the general principle in his former contribution (a¢e, 407), and its 
incorporation into the forthcoming work on Code Pleading, in the language 
Text writers, like courts. are compelled to take the law as they find it, 
Their modesty even restrains them from 


used. 
It is not their province to make law. 
tampering with the time-honored phraseology in which their predecessors 
have declared the cardinal rules of jurisprudence. 

The generalization employed on page 407, is a fair sample of the 
prevailing method of stating legal propositions in the books, 
Following the authorities, the learned author courts 
take judicial notice of the signatures of county officers. 
ers of which courts take notice, require no proof. The signature 
of a county clerk to a bond, is the signature of a county officer. If he 
is officially designated by law as the proper one to execute such bond, 
his signature thereto must be an official act. It is the signature of a county 
officer, ‘tas such." There may bea thousand good reasons why the genu- 
ineness of his signature to a bond of the county should be established by 


text 
that 
Now mat- 


declares 


parol testimony, before the bond is admissible in evidence under a plea of 
non est factum; but what becomes of the rule? It is no answer to say that 
this rule was not intended to apply to such cases, The language in which it 
is set down renders it applicable to a case of this sort as well as another, 
There is but one avenue of escape from its sweeping declaration, and that is 
to admit it to be mo# universally true. Then it is nota safe rule—no rule at 
all, in fact. 

The student of the ‘‘Science of Law” should bring to the feast of pure 
reason upon which he is about to enter, a mind completely unsullied by any 
pre-conceived notions of scientific truth, and scientific phraseology. If he has 
imbibed the belief that ‘‘ words are things'’—to be estimated at their face- 
value in scientific investigation, he had better unlearn this and adopt in- 
stead the theory, that words are merely the delusive counterfeits of things, to 
be variously discounted. . 

The above instance is not a solitary example of the law's unscientific am- 
biguity. It is but one of a numerous family. The law books are full of them. 
They are false guides and snares besetting the wearisome path of the law- 
student, from first tolast. And still those who have toiled up to eminence in 
the profession, write with enthusiasm of ‘‘ Law as a Science.” 

What would have come of Newton's great discovery had he rushed from 
his orchard dreams into the scientific world with the announcement that 
“‘when apples are detached from the stem, they fall tothe ground?” The 
first ripe pippin that lodged in the crotch of a tree would have disproved his 
statement. But when, after years of patient and exhaustive study and ex- 
periment he announced to the world, that ‘‘every atom of matter in the 
universe attracts every other atom of matter.’’ he gave utterance to an abe 
solute truth that was born at the first blush of creation, and will live eternally. 
It requires no glossary to explain its terms—-no apology for its variations. We 
are not told that it is limited in its application to certain kinds of matter, Its 
exact truth is proved by the drooping fern leaf, the falling monarch of the for- 
est, or the stupendous revolutions of the remotest planets. It is involved in 
no contradictions, The apple lodged in the tree-crotch and gathered in by 
the harvester; the soaring eagle and the balloon that bounds from the earth 
like a thing of life, all bear demonstrative testimony to the universal truth, 
and need no commentary to reconcile them with the falling sparrow, the de- 
cending rain, or the immobility of large bodies of inert matter. 

The desire on the part of law.writers—ancient and modern—to formulate 
their statements of legal principles, and embody them in maxims, remarkable 
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more for their terseneiss than their exact truth, has had much to do in confus- 
ing the law. As in the case under consideration, one of the usual incidents 
of a state of facts is mistaken for a general rule, and isso announced. Upon 
future investigators is imposed the task of discovering and classifying the 
exceptions. A ru/e, properly so called, has no exceptions. Instead of the 
exception proving the rule as the saying goes, to my mind, the bare admission 
of an exception disproves the existence of any such rule. 

I: is to be regretted that so much of our legal phraseology is borrowed from 
a dead language, and absolute barbarous dialects, whose sententious gravity, 
however well adapted to other purposes, are ill suited to the expression o 
comprehensive truths. This barrenness of expression has been perpetuated by 
obstinate pedantry, even in the translations of black-letter into the English 
language. 

When next the spirit of innovation goes abroad in the realms of jurisprudence, 
it is to be hoped that it will inspire the law-writers with a knowledge of more 
accurate methods of expressing “ the law as it is.” W. P. W. 


Kansas, CITY MoO., July 19, 1875, 
1HAT CASE OF MIXED KINSHIP—ANSWER TO “H, P.”’ 
DANVILLE, ILL., July 21, 1875. 


EDITORS CENTRAL LAW JOURNAL :—A correspondent makes the follow- 
ing enquiry, and asks an answer of yourreaders: ‘‘ A. married a widow who 
had a grown daughter by a former marriage. B., A.'s father, married the 
daughter of A.’s wife. A.and B. both had children by these marriages. 
What relation did these children bear to each other?” 

This is the way we look at it: Assuming that a male child was the fruit of 
each marriage, then, according to our notion, each child was at one and the 
same time the uncle and nephew of the other. The method of computing 
the degrees of relationship between.collateral kindred, is to begin at the com- 
mon ancestor, and reckon downward and in whatsoever degree the two per- 
sons, or the most remote of them, is distant from the common ancestor, that is 
the degree in which they are related to each other 2 Blackstone, 205, 
There are two common ancestors, namely, A.’s father and the widow whom 
A. married. By computing through either the male or female line, it will be 
seen that the children are related to each other in the second degree. If A.'s 
father is taken as the common ancestor, his chi/d becomes the uncle, being 
one degree nearer this common ancestor than the other child. When the 
“widow "’ is taken as the common ancestor, then her male child becomes the 
uncle, being one degree nearer this common ancestor. Property descending 
through the male line of descent would reach first the issue of the father’s 
second marriage ; if descending through the female line, it would reach first 
the issue of the mother’s second marriage. One person may at the same time 
be related to another in many different ways. 2 Blackstone, = 

ANOTHER ANSWER, } tue 
ATCHISON, KAN., July 20, 1875. 

Naturally A. and B. are son and father. By marriage A. is B.'s father-in- 
law. A.'s children are B.'s grand children, also by marriage B.'s brother and 
sister-in-law. B.'s children are A.’s half brothers and sisters, also by marriage 
A.’s grand children. Then A.’s children are nephews and nieces of B.'s chil- 
dren, also A.'s children are uncles and aunts of B.'s children, and, vici versa, 
of B.'s children, 

We see no impediment to this double relation, only when little Johnny 
wants to write to little Jane, he will have toaddress ‘“‘ My dear neice and aunt 
Jane,” and close ‘‘ From your affectionate uncle and nephew.” E. E. S. 








Briefs. 


Deceit in Sale of Lund—Measure of Damages—Scienter.—Rolfes 
v. Russell, Supreme Court of Oregon. Brief for appellants by W. S. New- 
bury, and Moreland & Atwater. This was an action for damages, sustained 
through misrepresentations as to the boundaries of a tract of land, conveyed 
by the defendant to the plaintiff. The questions discussed relate princi- 
pally to the meusure of damages and the scienter, The rule govern- 
ing the latter question seems not yet to have been ajudicated in Ore- 
gon. The law on this subject, elsewhere established, is stated as fol- 
lows: ‘To enable a vendee to recover damages of a vedor for repre- 
sentations made in a contract of sale, it must be alleged and shown: 
1st. That such representations were false. 2d. That the vendor knew 
them to be false when making them. 3d. That they were made for the 
purpose of inducing, and did induce, the vendee to enter into the contract; 
and such representations must have been willful, and result in damage to the 
vendee. A mere allegation of falsity or untruth of the representations is not 
sufficient. And to support this statement the following authorities are cited : 
Moss v. Riddle (5 Cranch, 351), 2 Curt., 290; Russell vy. Clark (7 Cranch, 
69), 2 Curt., 459; Clark v. Russell (3 Dallas, 415), 1 Curt., 295: Lord v. 





Goddard (13 How., 198), 19 Curt., 461; Haycraft v. Creasy, 2 East, 92. 
Young v. Covell, 8 Johnson, 23; Jude v. Woodburn, 27 Vermont, 415; 
Allen v. Addington, 11 Wend., 375; Gallagher v. Brummell. 6 Cowen, 
346; Lord v. Colley, 6 N. H., 99; Boyd v. Brown, 6 Barr, 310; Tryon 
v. Whitmarsh, 1 Met., 7; Oberlander v. Spiess, 45 N. Y., 175; Thomas v. 
Beebe, 25 N. Y., 244; Ross v. Mather, 51 N. Y., 108; Sharp v. Mayor 
of N. Y., 25 Howard Pr. 389; Wells v. Jewett, 11 Howard Pr. 242; 
Holmes v. Clark, 10 Iowa, 423; Marsh v. Falken, 4c N. Y., 562; Griswold v. 
Sabin, 51 N. H_ 167; Estee’s pleadings, 421, 422, and cases there cited ; 
Bannister v. Alderman, 111 Mass, 261. ‘ 

The distinction between actions at law and suits in equity, based upon false 
representations, is said to.be well considered in Wilcox v. The Iowa Wes- 
leyan University, 32 Iowa, 367, in which Mr. Justice Miller, in delivering the 
opinion of the court, very clearly says, in referring to the case of Holmes v, 
Clark, supra: ‘“ The rule laid down in this case" (that the representations 
were false and fraudulent, within the knowledge of the party making them), 
‘is well established and universally followed in all actions at law for damages 
sustained by false and fraudulent representations in asale.'" 32 Iowa, 367. 
This distinction is said to be supported by Upton v. Vail, 6 Johnson, 181; 
Holden v. Darkin, 4 Johnson, 421; Wardell v. Fosdeck, 13 Johnson, 23; 
Stone v. Denney, 4 Met., 151; 2 Smith L. C., notes to Pasley v. Free- 
man, 92; Broom's Legal Maxims (7th ed.), pages 781 to 795. [Fora copy of 
this brief, address W.S. Newbury, Esq., Portland, Oregon.] 

Fire Insurance—Defences—False Statements—False Warran- 
ties—Quantum of Proof.—Blzser v. Mechanics’ Mut’ Ins. Co., 
Supreme Court of Wisconsin. Brief for the insurance company by 
Smith & Stark. The defences to this action are, false statements 
as to value of property insured; false statements in proof of loss; false 
warranty as to distance of the mill burned from a neighboring saw 
mill. The most interesting point (and this is ably and forcibly discussed) 
is whether, under any allegation that the plaintiff falsely stated in his 
proof of loss, that he did not know how the fire originated, and proof is 
ntroduced to show that he set fire to the property himself, this fact must be 
jproved deyond a reasonable doubt. The circuit judge so charged, and it is 
contended that the introduction of the rule of ‘‘ reasonable doubt’ in civil 
actions is an anomaly, although a few cases seem to support it. [For a copy 
of this brief, address Smith & Stark, Milwaukee, Wis.] 








Book Notices. 


WarE's VALLEY MONTHLY: A Journal of Western Thought and Life. 

; August, 1875. WM. M. LEFTwWICH, Editor. St. Louis: Charles E. Ware 
& Co. 

It would seem a pity if a city like St. Louis, with its haif-million of inhabi- 
tants, and located in the midst of a country representing, and itself contain- 
ing so many elements of progress, could not establish and maintain a first- 
class and thoroughly representative literary periodical. 

Such a one it is the evident aim of the ‘“ Valley Monthly” to become; and 
it is a pleasure to express our belief that such it will become, with the proper 
care, energy and talent, as well as the firm support trom the public, which the 
success of such an enterprise requires. 

There is no reason why it should be taken for granted that all the talent, cul- 
ture and literary enterprise and ability, are concentrated in the East; nor that 
we must go there for all our booksand periodical literature. And we believe that 
the magazine before us will be, if rightly conducted and hberally supported, 
a most grateful and congenial substitute for much of such literature which we 
are now accustomed to look to the Eastern cities to provide for us. We most 
heartily wish the able editor, and his energetic publisher, the success which 
their enterprise merits. 

OFFICIAL REPORT OF THE TRIAL OF HENRY WARD BEECHER. With 
notes and references, by AUSTIN ABBOTT, of Counsel for the defence. To- 
gether with an Account of the Court, and Biographical Sketches of the 
Judge, the Parties, and their Counsel, and of some of the Witnesses. New 
York: George W. Smith & Co. 1875. Vol. 1, pp. 828. Price in sheep, 
$4.50; in cloth, $4.00, Sold by Soule, Thomas & Wentworth, St. Louis. 
Mr. Abbott, whose name is familiar to the legal profession throughout the 

United States through his digests and reports, was the brief-maker of the 

counsel for the defence, and his skill and industry were of great assistance to 

his associates. This work consists of a revision of the official minutes of the 
trial, and of notes and citations of authorities illustrative of the rules of evi- 

dence discussed. It is prepared from the’short-hand reports of Messrs. A. F. 

Warburton, Wm. F. Bonynge, Fred. M. Adams and Timothy Bigelow. It has 

been done at the request of the chief justice, and under the sanction of the attor- 

neys of both parties. An litho-authograph letter of the learned chief justice 
to the publishers is furnished in this volume. He states that “‘ the work has been 
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performed, thus far, with such care and fidelity as may satisfy the most exact- 
ing critic.” ‘‘ In perfecting this report,” he goes on to say, “ the stenograph- 
ers have made the necessary corrections in the transcripts of their minutes ;— 
some repetitions have been avoided, and some matters, covering much space, 
as the forms of questions and answers on points not material to the issues, 
have been reduced to narratives. In all other parts the testimony is given as 
the same was actually received. In revising the proofs and arguments, Mr. 
Abbott has had the friendly co-operation of the other counsel concerned in the 
cause. While I value that part of the editor's labors highly, as necessary to a 
faithful presentation of the case, another marked feature of the work im- 
presses me yet more strongly. The questions of law, of evidence and of 
practice rais-d on the trial, and worthy of consideration, are illustrated in the 
notes with liberal citations of authorities. Those citations, some drawn from 
sources not open to every student or lawyer, sufficiently practical to show the 
state of the law on such questions with us and in some of the sister-states and 
in England, yet so special as to indicate many of its infelicities, conflicts and 
modifications, evince a rare and ripe culture and tend to transform the report 
of the trial into a valuable book of the law. But it required some discrimin- 
ation and power of repression, a facile adaptation of the spirit of the law to 
each particular topic, and some vivacity of expression, to intermarry so much 
learning with the report, without impairing its popular character. This diffi- 
culty the editor appears to have overcome. His large experience as a re- 
porter, legal writer and critic ; his relation to the case as one of the counsel, 
and his apprehension of its peculiarities; his severe taste, which leads him 
to reject, so far as the nature of the subjects discussed may permit, everything 
of amerely partisan character ; and his love of the law in its truth, purity and 
dignity, afford the highest possible assurances of the correctness and value 
of a work to which he is devoting so much time and attention."’ ‘‘ With these 
views," concludes the learned judge, ‘‘ I take pleasure in commending your 
report as adopted by this court, to my professional brethern, and to general 
readers.” 

This is high praise, but such an examination as we have been permitted to 
make, leads us to believe that it is well deserved. 

This volume contains an account of the court in which the trial took place, 
and also biographical sketches and portraits of Chief Justice Neilson, who 
presided at the trial, of Mr. Beach, Mr, Fullerton, Mr. Pryor, Mr. Morris and 
Mr. Pearsall, who were counsel in the case, and also of Mr. Tilton the plain- 
tiff, and Mr. Moulton the ‘* mutual friend."’ It takes us as far into the trial 
as the close of Mr. Moulton’'s testimony; and contains by way of an ap- 
pendix, a valuable note on the rules of pleading applicable in actions for 
adultery, and on the limits of the issue. It is printed and bound in good 
style; and we cordially recommend it to the profession. 





SPALDING’S TREATISES. I. The Practice and Forms at Large in Justice's 
Courts for the State of Ohio, and an Analysis af the Law and Practice con- 
cerning Personal Property, for Attorneys at Law, Justices of the Peace, 
Ministerial Officers, Law Students, Bankers, Brokers, and Business Men. 
Second Edition. Containing over thirty-four thousand citations, By 
HuGH M. SPALDING. Cincinnati: Wilstach, Baldwin & Co. 1875. II. 
The Practice and Forms at Large in Justices Courts for the State of Indiana, 
and an Analysis of the Law and Practice concerning Personal Property, for 
Attorneys at Law, Justices of the Peace, Ministerial Officers, Law Students, 
Bankers. Brokers. and Business Men. Containing over thirty three thou- 
sand citations. By HUGH M.SPALDING. Cincinnati: Wilstach, Baldwin 
& Co. 1875. 

In a former issue of this journal, in writing under the head of ‘‘ Book Re- 
views,”’ page 390, we called attention to a review of Spalding’s Ohio Treatise 
which appeared in the Cincinnati Commercial, as illustrating an evil to which 
we asked the attention of our readers, namely, the indiscriminate puffing on 
the part of the judges and prominent lawyers, of every new book which is 
presented to them, good, bad or indifferent. Shortly afterwards the publish- 
ers of this journal—not the editor--received a letter from Mr. Spalding, com- 
plaining that they (the publishers of this journal) had been “ unadvised 
instruments in the hands of another house ;"’ stating that the article from which 
we quoted, had been “' surreptitiously "’ published in the Cincinnati Commer- 
cial, and that it was subsequently disclaimed by that journal. He then 
continued in the following language : 

“‘T have been your customers for several years, having purchased of you in 
preference to houses nearer to me, and in turn are repaid by a most annoying bit- 
ter and groundless attack, in a well known and largly circulated and influential 
journal, conducted by you, and sent directly to my customers’ offices. The dam- 
age is very obvious, and can only be repaired by a fair state:nent of the merits 
of. the work, and its general indorsement after a critical examination of bench, 
barand press. All of which I am able to put you in possession of, in proof that 
your review (whether it be your own, or placed in your hands for publication), 
isa most unjust and unfounded assault upon a work of universally acknowl- 





edged merit, and that all who examine it are pleased, and highly com- 
mend its plan, subject-matter, formula and citation, That this is a work 
unequalled in point of genuine merit, practical and general usefulness, and 
comprehensiveness. Should you feel like setting this matter right, I hope 
to hear from you very soon, and will furnish you the work for review, claim- 
ing the privilege of inspecting proof of the review before publication.” 

It is obvious that Mr. Spalding in writing this letter labored under a mis- 
take as to the plan on which this journal is conducted. The editorial depart- 
ment of this journal is not conducted by its publishers, They do not inspire 
any of the matter which appears in its columns. The details are left entirely 
to the editor. If the publishers ever know beforehand what matter goes into 
this journal, such knowledge comes to them casually and accidentally. If the 
editor of the JOURNAL lived in Cincinnati, there would not be more isolation 
between his department and that of the publishers, than thereis now. They 
knew nothing whatever about the particular editorial entitled “Book Reviews,” 
until they saw it in print in the JOURNAL, and probably gave no heed to it, until 
their attention was called to it by the above letter. We feel justified in mak- 
ing these statements and in publishing the above extracts from Mr. Spalding’s 
letter, because this is not the first time that our publishers have been addressed 
by those whose books have been unfavorably criticised in their periodicals ; 
and we wish to state again that the book reviews of this journal are not dic- 
tated by commercial considerations; that the publishers of the JOURNAL have 
nothing to do with them; that the only injunction they impose upon their ed- 
itors and book reviewers is, that they keep themselves in an honest frame of 
mind, and, to the best of their ability, advise the profession of the merits of 
each new book that is published, “‘ without fear, favor, or affection, or any re- 
ward, or the promise or hope thereof.” 

To the abcve letter of Mr. Spalding our publishers replied stating substan- 
tially what we have stated ; and stating that if the editor of the journal should 
become convinced that he had done Mr. Spalding injustice, he would be glad 
to set the matter right, and promising that if a copy of the “‘ Ohio Treatise” 
were sent for review, it would be placed in the hands of a competent Ohio 
practitioner for that purpose. No copy of the book was received. 

In the meantime we received from a correspondent at Auburn, Indiana, the 
letter published by us last week in regard to Spalding’s “‘ Indiana Treatise.”’ 
This was the first intimation we had of the existence of such a treatise. 
This letter was severe and caustic, and we feel that it would not be right to 
publish it, without making a personal examination of the book it criticised. 
We therefore procured a copy of the “ Indiana Treatise,"’ and also a copy of 
the “‘ Ohio Treatise,’ and we have them now before us. After perusing the 
Indiana book, and comparing it with its Ohio twin-brother (for the books are 
substantially the same), we came to the conclusion that the castigation ad- 
ministered by him was not unmerited; that he had evidently been imposed 
upon in the purchase of this book, and had a right to be heard, and that it 
was right that the profession in Indiana should be advised as to the character 
of this work. 

We did not, however, design to dismiss the subject without making some 
comments on these books ourselves. They are, as we have said, substantially 
the same, or at least so similar that it is evident that one of them has been 
worked over from the other. Many of the pages are identical with each 
other, and have the appearance of having been printed from the same stereo- 
type plates. From the authorities cited in the foot-notes, we should judge 
that neither of these books is a local work. They (or é#) consists of a digest 
of the law under a great number of titles, alphabetically arranged, such as 
Actions, Agency, Arguments, Arrest, Bailments, Bonds, Notes and Bills, 
Evidence, etc. The statements of legal doctrine under these various titles, 
are fortified by such an immense array of citations, that we can almost credit 
the statement that there are 33,000 in the Indiana book, and 34,000 in the 
Ohio book. In these citations the names of the cases are omitted—a plan 
which the necessity of economizing space has obviously compelled the au- 
thor to adopt, and which but for this he would not be justified in doing. So 
numerous are these citations that we can not suppose that the au- 
thor has compiled them from the original sources. It would take a 
life-time to do this. We are driven to suppose that he is indebted 
for them chiefly to the foot-notes of text-books; and, upon closer 
examination, we find abundant evidence that this is so. Thus we take 
from our shelves Redfield on Carriers and other Bailees, and begin at 
random. In ? 543 of this work we find the following statement of doc- 
trine : ‘‘ Where a telegraphic communication 1s relied on to establish a con- 
tract, it must be proved as other writings are, by the production of the 
original. If that is lost, it may be proved by a copy, or, in default of 
that being obtainable, by oral testimony, etc." Citing Durkee v. Vt. Cent. 
Ry., 29 Vt. 127; Matterson v. Roberts, 25 Ill. 591; Beach v. Raritan & Del- 
aware Bay Ry., 37 N. Y. 457. So on page 425 of the “ Indiana Treatise,” 
and on page 443 of the “ Ohio Treatise,” we find this statement: “ Tele- 
grapic communications must be proved in the same manner as other writings, 
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such asletters and contracts are—that is, by the original. If that is lost, it 
may be proved by acopy, or, in default of that being obtainable, by oral tes- 
timony.”” Citing in the foot-note “29 Vt. 127; 21 Ill. 591; 37 N. Y. 457; 37 
Mass. 682."" In the last citation ‘‘ Mass."’ is erroneously printed instead of 
“ Miss."—there being no volume of reports cited as “37 Mass." Again 
Redfield says (? 547): ‘‘Ina recent case in New York [in the foot-note cit- 
ing Trevor v. Wood, 41 Barb. 255,S. C,, reversed, 36 N. Y. 307], it is held 
that where the parties have agreed that the communications between them 
shall be by telegraph, this in effect is a warranty by each party that his com- 
munication to the other shall be received,"’ In the course of a foot-note to 
this, he quotes from Vassar v. Camp, 1 Kernan, 441, and Taylor v. Mer- 
chants’ Ins. Co., 9 How. 390, which relate to contracts by mail. This our 
author compresses into the following statement and references: ‘‘ Where both 
parties agree to communicate, each assumes the risk of his own messages. 41 
Barb. 255 ; 1 Kernan, 441; 9 How. 390."". Proceeding on to # 549 of Red 
field, we find the following statement: ‘‘ Where one employs a special agent 
who is not a regular operator, to transmit messages across the wires, he takes 
the responsibility of correct transmission, whether such would have been the 
case or not, if he had employed the usual agencies of telegraphic communi- 
cation.” Citing Dunning v. Roberts, 35 Barb. 463. So our author with more 
brevity: ‘‘ If one employ a special operator he assumes the risk of trans- 
*. mission ; it is his own act by his agent." Citing 35 Barb. 463. Again Red- 
field, after reviewing the English doctrine, states (? 181) in somewhat ex- 
tended language, the American rule to be that a carrier is not responsible for 
goods beyond his own line, and cites quite a list of authorities. Our author 
states the same doctrine in succinct language, and cites the same cases in the 
same order, adding, however, 22 Ohio. St. 324, which does not state the rule, 
but modifies it in an important particular, which our author does not note, 

We have not time to continue this comparison further; but we have no 
doubt that the substantial portions of each of these works have been prepared 
in this way. This fact does not destroy the value of these books, but it 
strongly impeaches their accuracy. It may well be doubted whether a book 
made in this way may be made useful for any purpose except as a mere index. 
These books are in fact indexes, and there should have been but one of chem, 
and it should have been called ‘“‘ Spalding'’s Index." Had the author done 
this, and acknowledged the sources from which it had been compiled, the pro 
fession would doubtless be willing to accept them as useful books of the 
kind. 

Evidently the attempt to make useful books of local practice out of them, 
by sandwiching in here and there local statutes and decisions, has been a fail- 
ure. The deficiencies are evidently very numerous, and will be more readily 
detected by the local practitioner than by us. In addition to those pointed 
out by our correspondent last week, the same writer calls our attention to the 
fact that in Mr. Spalding’s discussion of ‘‘ Landlord and Tenan:*,’ occupying 12 
pages, there is not a single reference to the Indiana statute on that subject. The 
statute is not set out, either in form or substance ; there is not a solitary refer- 
ence to or citation of Indiana reports, although there are numerous citations 
from the English law and equity reports,and the Pennsylvania, New York, 
Massachusetts Ohio, and other state reports. Yet even this might be barely 
tolerated were the substance of the law given, governing the relation of land- 
lord and tenant in Indiana. Thus the Indiana statute defines various classes 
of tenancies in that state; how they may arise and how be determined; under 
what circumstances notice to quit shall be given; how the notice shall be 
served, and the length of time of thenotice. Yet Mr. Spalding does not even 
touch upon these real questions of practical interest and use, and he deals with 
the subject in the most vague and general way, and his discussion is almost as 
foreign to questions of local practice, as any legal abstractions could 
well be. 

In conclusion, a work which has drawn together such an immense number 
of citations must not be entirely without merit. We do not doubt that, properly 
used, it will be of value as an index to those who are studying case law with 
the reports themselves at hand. That it will bea safe guide to magistrates and 
business men, we can not believe. 

In this series of *‘ treatises," Mr. Spalding began with Kansas, and then took 
in Ohio, and next Indiana. We hope he will conclude to settle down, and 
not journ y in this way through the whole sisterhood of states. If, instead of 
doing this, he will take what he has already done as a commencement, and 
will make, in the succinct style which he has pursued in these books, a complete 
index of case law, he will have performed a task for which the overworked 
lawyer will thank him, and will have produced a book, which, from a publish- 
er's standpoint, will be “ a success.” 





—AT a term of the United States Circuit Court, recently held at Fort Smith, 

Ark., twenty men were in jail charged with murder, Of these eight were 

“convicted of murder, five of manslaughter, and the other cases were contin- 
ued. Good work. These criminals were mostly from the Indian nation. 


Legal News and Notes. 


—THE following is published in the Journal of the Criminal Law Amend- 
ment Association: Innocent men condemned to death for murder. 1831, 
Richard Lewis (executed), murder of Donald Black; convict stated, ‘I suf- 
fer unjustly. God, who knows all things, knows it is so."’ 1865, Pollizzioni, 
after sentence proved innocent; free pardon. 1865, Giardiniere, after sen- 
tence proved innocent; free pardon. 1866, Smith, after sentence proved 
alibi; free pardon. 1867, J. Wiggins (executed) ; convict stated, ‘I am in- 
nocent, innocent, innocent.'’ 1873, Hayes and Slane (executed), murder 
at Spennymoor ; afterwards found guilt impossible. 


—A CURIOUS correspondence has passed between Lord Justice Christian 
and the Lord Mayor of Dublin, in reference to a subscription of £5, inclosed 
by the lord -justice, with the intention of having it appropriated to the relief 
of the sufferers by the late fire in the Liberties. To his astonishment, his 
lordship saw it acknowledged as a contribution for the celebration of the 
O'Connell Centenary, and a formal resolution was passed thanking the sub- 
scriber, after laudatory observations had been made by the lord mayor upon 
the liberality shown by the lord justice. The supposed gift was the more re- 
markable because it was preceded by one from Lord O'Hagan, and the rare 
agreement of the two distinguished personages was noticed as a signal in- 
stance of the harmony of feeling entertained even by those who differ most 
widely upon other questions with respect to the character of Ireland's great 
liberator. 

—THE NEW PostaAGE LAW—A TEST CASE.—- The postmaster having re- 
fused to transmit a book offered as mail matter, except in accordance with the 
new law doubling the rate of postage, Mr. J. C. Michels, of this city, has 
begun proceedings to test the question of constitutionality. He applied fora 
mandamus to compel the pestmaster to receive and transmit the book. The 
affidavit, which has been filed with the clerk of the United States Circuit 
Court, declares that the constitution directs that all revenue bills shall origi- 
nate in the house of representatives, although the senate may propose amend- 
ments; that the sundry civil appropriation bill as it came from the house, 
before the senate amended it by inserting the provision for the increased rate 
of postage, contained no provision for the raising of revenue, and was in no 
sense a revenue bill, and that the senate, therefore, could not amend it by 
providing for the raising of revenue, which is the effect of the provision in 
question, etc. The application will come for hearing before Judge Blatchford 
on August 3.—[W. Y. Herald. 

—THE shyster is a loose cross between the Jeremy Didler and the dead- 
beat, and iz more partikularly known asa cheap lawyer who hangs around 
the arenas of justiss, a pest tew all who know him, and a downright misfortin 
tew thoze who don’t. He is always on hand tew help the unfortunate out ov 
one disaster into a wuss one, and dont hesitate tew take the last shilling 
ennybody haz got as pay for services that he knows he kant render. He is a 
vehement liar and prating cheat ; all decent lawyers despize him, and a judge 
drecs him as he duz a drove ov hungry flies in a hot and fetid court-room. A 
shyster is a kind of yello dog among humans, sneaking around the korners 
fora bone. He knows just enuff about law tew get a man into its meshes, 
but never enough tew git him out, and never gota fee yet that hadn't the 
smell of dishonor in it. He never gitsabouv a shabby gentility in hiz appear- 
ance, and would make a very good walking advertisement to parade in front 
ov a second-hand clothing house. The shyster iz always az poor az he iz dis- 
honest, and when he gits old and fairly gone to seed, it takes all the kunning 
he iz master ov tew git hiz klam soup and his ockashunal luxury ov cheap 
whisky.—[ Yosh Billings. 

—AN AFFECTING RETROSPECT.—The reporter of the London Times, at the 
conclusion of his report of cases decided in the Queen's Bench in the sitting in 
Banco on the 5th inst., writes: ‘‘The court then rose; having sat for the last 
time. The judges, indeed, proceed to Guildhall to continue the nisi 
prius sittings’ there, but they are not sittings of the court itself, 
and are only sitting of single judges for trial of cases under the 
authority of the court. The Court of Queen's Bench, properly so called 
unless some fresh change is made in the law, will never sit again, and has 
closed its long existence—of at least 1,000 years, for it is curious that just that 
period has elapsed since the time when the king, in the person of Alfred, first 
exercised its high jurisdiction over all magistrates and superior judges. The 
special jurisdiction, indeed, constitutes the exclusive jurisdiction of the King’s 
Bench, which preserves the memory of its origin in its peculiar title ‘‘ the 
Court of the King before the king himself.”’ Its jurisdiction is, indeed, under the 
judicature act, transferred to the high court, but it ceases to exist as a separate 
court, and whenever its judges sit again it will be not as judges of this court, 
but as members of a division of the high court. And so this high court, with 
all its memories and traditions, has passed away into history, and become a 
thing of the past, 
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